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CONSENT 


By Fred. S. Knight 


That an automobile owner may give a third party permission or con- 
sent to use his automobile so as to render an insurance company which 
has issued automobile liability insurance to him liable, even though such 
third party is operating the automobile in violation of law at the time of 
the accident, was recently held by the District Court, D. New Hampshire, 
in Bowen v. Soucy, et al., 2 Federal Supplement 481; 81 Insurance Law 
Journal 186. 

An automobile liability policy issued to Eva Cote contained an 
omnibus coverage clause providing that the unqualified term “assured” 
when used in the policy should include the assured and any other person 
legally operating any of the automobiles described in the declarations and 
any person, firm or corporation legally responsible for the operation 
thereof, provided, “such operation is with the permission of the named 
assured.” Chapter 54, New Hampshire Laws of 1927, providing that 
such policy shall apply to the insured and any person responsible for the 
operation of the insured’s motor vehicle or trailer with his express or im- 
plied consent, was made a part of the policy by indorsement. One Soucy 
who boarded with the assured obtained her permission to use the car with 
the express understanding that it was not to be operated by him as his 
operator’s license had been revoked. When they started out, Soucy had 
a licensed operator at the wheel. After driving around until about 6 a. 
m., the following morning, the operator was dropped at his place of work, 
and Soucy himself took the wheel. Soucy was operating the car himself 
when an accident occurred in which plaintiff, Maurice S$. Bowen was in- 
jured. The accident occurred on September 7, 1931, and suit was brought 
against Soucy on October 5, 1931. About a week later, the insurer gave 
notice to Soucy that it disclaimed all liability for the accident. A similar 
notice was given to plaintiff's counsel by the insurer on December 8, 1931. 
The trial of the suit was had on January 19, 1932, and resulted in a judg- 
ment for the plaintiff. Soucy not being able to satisfy the judgment, suit 
was brought against him, Eva Cote, the assured, and the insurance com- 
pany to recover under the policy. 

It was held by the Federal District Court that as used in the New 
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Hampshire statute, the words “consent, express or implied,” had refer- 
ence to the permission or consent of the owner of the car, and that it was 
immaterial whether the car was being operated at the time of the acci- 
dent in accordance with or in violation of law, provided it was operated 
with the permission or consent of the owner. The court, however, held 
that the operation of the car by Soucy himself constituted a breach 
of the condition under which he was allowed to take and use the 
car, and that therefore it was not being operated at the time and place of 
the accident with the consent of the owner either express or implied, and 
that therefore, the judgment must be for the defendant. 


RENEWAL 


That too much care cannot be taken in preparing the form of receipt 
for overdue premium is aptly shown by the decision in Eisenberger v. 
North American Accident Insurance Company, 165 Atlantic 295; 81 
Insurance Law Journal 179. 

On October 4, 1927, defendant insurer issued an accident policy, 
which was to run for a period of one year. The third “standard pro- 
vision” of the policy provided in effect that if default should be made 
in the payment of the agreed premium the subsequent acceptance of a 
premium by the company or by any of its duly authorized agents should 
reinstate the policy but only to cover loss resulting from accidental injury 
thereafter sustained. The renewal premium was not paid on October 4, 
1928, the date of the expiration of the policy, but was paid by the insured 
on October 22, 1928. The insured received from the agent a receipt dated 
October 22, 1928, on the company’s blank “continuing in force policy 
No. 5,233,458 to the 22nd day of October, 1929, at 12 o’clock noon sub- 
ject to all the conditions and agreements in the original policy.” The in- 
sured brought suit based on an accident which occurred on October 12, 
1929. The insurer based its defense on the contention that the payment 
of October 22, 1928, related back to October 4, the date of expiration of 
the original policy, and therefore, the policy had expired and there was 
no insurance in force on the date of the accident. 

In affirming the judgment of the trial court in favor of the insured, 
the Supreme Court of New Jersey held that the renewal receipt specific- 
ally continued the insurance to October 22, 1929, subject to all the con- 
ditions and agreements in the original policy, and that if the original pro- 
visions of the policy were read into the receipt, clause 3 of such policy * 
relating to reinstatement, would deprive the insured of protection for 
any period prior to the payment of the premium. 

The danger in this decision is that it might be interpreted as mean- 
ing that where a renewal premium is not paid when due, the policy is ex- 
tended for a period of one year from the date of actual payment of such 
renewal premium. However, it is believed that no such interpretation 
can reasonably be made and that the decision will be confined to the facts 
of the particular case. 
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SHEPHERD v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 9555. 
Circuit Court of Appeals, Eighth Circuit. Feb. 17, 1933. 
63 Federal Reporter (2d) 578. 
1. INSURANCE. 

Rule that life policies should be construed most strongly in favor of insured 
where ambiguous cannot be invoked to create ambiguity, but is applicable only 
where ambiguity or inconsistency in fact exists. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Life insurance contracts are construed by same rules as other contracts, and 
court interprets them according to intentions of parties, as gathered from contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Intention of parties to life insurance contract must be gathered from entire 
instrument and not from detached provisions. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 
Every provision of life insurance contract must be given effect, if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Life policies should be construed accordingly to sense and meaning of language 
used. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 

There is no occasion for construction of life insurance contract when it clearly 
fixes meaning of parties and measure of liability. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE. 

In ordinary life policies with term insurance for first five years, provisions for 
nonparticipating term insurance after payment of premiums for three years held 
unambiguous and to apply only after policies should become effective as ordinary 
life policies. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

8. INSURANCE. 

Where provisions for nonparticipating term insurance upon failure to pay pre- 
mium never became effective because term had not been converted into ordinary 
life insurance, no recovery could be had on policies which had lapsed for default 
in payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from the District Court of the United States for the Eastern District 
of Arkansas; John E. Martineau, Judge. 

Action by Joe E. Shepherd against the Mutual Life Insurance Company of 
New — From judgment for defendant, plaintiff appeals. 

rmed. 

M. Danaher and Palmer Danaher, both of Pine Bluff, Ark., for appellant. 

Frederick L. Allen, of New York City, and A. F. House and Rose, Heming- 
way, Cantrell & Loughborough, all of Little Rock, Ark., for appellee. 

Before Kenyon, Gardner, and Sanborn, Circuit Judges. 

Garpner, Circuit Judge. 


Appellant brought this action to recover on two life insurance policies, in 
which she was named as beneficiary, upon the life of her husband, Edgar Shepherd. 
For convenience, the parties will be referred to as they appeared in the lower 
court. 


It is alleged in the complaint that, by section 10 of the two insurance policies 
in question, it was provided that payment of premiums for three full years would 
entitle the insured to nonparticipating continued term insurance for an additional 
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term of 3 years and 323 days, and that the cash value of each of the policies, at 
the end of the third year, was $500.80; that it was provided by section 9 of each 
of these policies that, “‘If any premium remain unpaid at the end of the days of 
grace, and if at least three full years’ premiums have been paid, this policy will, 
without action on the part of the Insured, continue, as from the due date of such 
premium in default, as paid up non-participating term insurance, without Double 
Indemnity or Disability Benefits.’”” It is also alleged that the insured had paid the 
first premiums and the premiums which became due on February 2, 1929, and Feb- 
ruary 2, 1930, and that he died in July, 1931. 

The defendant, in its answer, in effect admitted the issuance of the policies and 
the payment of the premiums as alleged, but it is alleged that sections 9 and 10 
were not effective in the policies as issued, because of certain provisions written in 
the policies, postponing the invoked sections until after a period of five years, and 
that the policies, as issued, were five-year term insurance policies; that as such 
they had lapsed by reason of nonpayment of the premiums due February 2, 1931. 

On stipulation of the parties, a jury was waived, and the action tried to the 
court. The plaintiff and defandant each requested declarations of law embodying 
their respective contentions. The court denied the declarations of law requested by 
plaintiff, granted those requested by defendant, and entered judgment of dismissal 
of the action, from which judgment plaintiff prosecutes this appeal. 

The parties filed a written stipulation, admitting all the essential facts, includ- 
ing the issuance of the policies, payment of the premiums to February 2, 1930, and 
the failure to pay the premiums due February 2, 1931. The stipulation recites that, 
“If the court holds that sections 7, 8, 9, and 10, or any of them, as contained in 
said policies, became effective prior to February 2, 1933, then it is agreed that the 
policies were extended under the provisions of said section 10 for a period of three 
years and three hundred and twenty-three days following February 2, 1931.” 

[1] It is the contention of appellant that sections 9 and 10 of the policies are 
repugnant to a clause appearing on page 4 thereof, thus giving rise to an ambiguity 
in the insurance policies, which should be construed most strongly in favor of the 
insured. United States Fidelity & Guaranty Co. v. Guenther, 281 U. S. 34, 50 S. Ct. 
165, 74 L. Ed. 683, 72 A. L. R. 1064. This rule, however, is not to be invoked for 
the purpose of creating an ambiguity, but is applicable only when an ambiguity or 
inconsistency in fact exists. Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 
S. Ct. 220, 76 L. Ed. 416; Firemen’s Ins. Co. v. Lasker (C. C. A. 8) 18 F.(2d) 375; 
Callen v. Massachusetts Protective Ass’n (C. C. A. 8) 24 F.(2d) 694. 

[2] Insurance contracts are to be construed by the same rules as other con- 
tracts. It is not the province of the court to rewrite them for the parties, hrt to 
interpret the contract actually made according to the intention of the parties gather- 
ed from the written contract. Hawkeye Commercial Men’s Ass’n v. Christy (C. 
C. A. 8) 204, F. 208, 40 A. L. R. 46; Whitney v. Union Central Life Ins. Co. (C. 
Cc. C. A. 8) 47 F.(2d) 861: Springfield Fire & Marine Ins. Co. v. National Fire 
Ins. Co, (C.-C, A;-8). 51 Fd) 714, 76 A. LR. 1287. 

[3, 4] the intention of the parties must be gathered from the entire instrument, 
and not from detached sections or provisions, because the meaning of no particular 
part can be determined without considering all the provisions of the contract as a 
whole. United States v. Ansonia Bra‘s, etc., Co., 218 U. S. 452, 31 S. Ct. 49, 54 
L. Ed. 1107; Rushing v. Manhattan Life Ins. Co. (C. C. A. 8) 224 F. 74; Uinta 
Tunnel, Mining, etc., Co. v. Ajax Gold Mining Co. (C. C. A. 8) 141 F. 563. The 
individual clauses invoked by plaintiff must therefore be considered in connection 
with all the other parts of the policy, and, if possible, every provision of the con- 
tract must be given effect. Rushing v. Manhattan Life Ins. Co. (C. C. A. 8) 224 
F. 74; Canadian Northern Ry. Co. v. Northern Mississippi Ry. (C. C. A. 8) 209 
F. 758. 

[5, 6] In any event, the insurance policies should be construed according to the 
sense and meaning of the language used. Gorman v. Fidelity & Casualty Co. (C. 
C. A. 8) 55 F.(2d) 4; Inter-Southern Life Ins. Co. v. Zerrell (C. C. A. 8) 58 
F.(2d) 135. It goes without saying that there is no occasion for construction when 
the policy clearly fixes the meaning of the parties and the measure of the liability. 
Prudential Ins. Co. v. Wolfe (C. C. A. 8) 52 F.(2d) 537. 

[7, 8] With these general principles in mind, we turn to an examination of the 
provisions of these policies. As bearing upon the manifest intent of the parties, 
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it is first observed that in the application, made a part of the policy, the insured 
himself states that the plan of insurance is “ordinary life with term insurance for 
five years.” On the face of the policies it is recited that the premium shall be 
$217.20, payable annually on the 2d day of February, “until five full years’ pre- 
miums shall have been paid, or until the prior death of the Insured, such premiums 
being for term insurance, and thereafter of the payment of the Ordinary Life pre- 
miums provided for in the endorsement on page 4 hereof.” The indorsement re- 
ferred to reads in part as follows: “Five Year Term Insurance—lIt is agreed (a) 
that the insurance provided for under this Policy prior to the second day of Feb- 
ruary 1933 is term insurance.” 

It is further recited that, “Ordinary Life Insurance Following the Five Year 
Term Insurance.—The insurance from the second day of February, 1933 shall be 
Ordinary Life Insurance, for which a first premium shall be due on said date and 
subsequent premiums on each second day of February thereafter until the death 
of the Insured. Each such premium shall be four hundred seventy-three and 
80/100 dollars, etc.” 

Attached to each policy is a rider, on which the following appears: “This Pol- 
icy, after the end of the period of term insurance, will continue as Ordinary Life 
Insurance.” Provision is then made for changing the term insurance to ordinary 
life, at the option of the insured, during the period of term insurance. 

Section 9 of the policies, under which plaintiff contends she is entitled to re- 
cover, is set out in the complaint. Section 10 contains a table of cash and loan 
values and options on lapse, and indicates that, at the end of the third policy year, 
the policies would continue as paid-up nonparticipating continued term insurance 
for the amount of the .policies, for 3 years and 323 days. 

The policies, as has been observed from indorsements thereon and recitals 
therein, are policies of term insurance, and it is provided that they should be in 
force for a period of 5 years if the premiums for term insurance were paid each 
year, and thereafter, on the payment of the ordinary life premiums, the policy pro- 
vides: “(a) That the insurance provided for under this Policy prior to the second 
day of February 1933 is term insurance, (b) that such date is the date from which 
the policy years, the number of years the Policy has been in force, and the number 
of years’ premiums paid shall be reckoned for the purposes of the sections entitled 
‘Loans,’ ‘Cash Value,’ ‘Options on Lapse’ and ‘Table of Cash and Loan Values 
and Options on Lapse.’ ” 

It is clear from the definite provisions of the policies that sections 7, 8, 9, and 
10 did not become effective during the life of the term insurance, but only in the 
event the policies were continued in effect after February 2, 1933, as ordinary life 
policies. This construction of the policies gives effect to all their provisions and 
removes all their alleged ambiguities or conflicts. That two different classes of 
insurance were provided for is shown by the unambiguous provisions of the poli- 
cies, and even the increased amount of the premiums which shall apply after the 
term insurance shall have expired, is set out in the policies; it being specifically 
provided that ordinary life insurance shall follow the five-year term insurance, and 
that the annual premiums on the ordinary life insurance shall be $473.80, instead of 
$217.20, the stipulated premium for term insurance. 

We conclude that there is no ambiguity in these policies; that they were, when 
issued, policies of term insurance; that they were never converted into ordinary 
life insurance; that they lapsed for default in payment of the premiums prior to 
the death of the insured; and the lower court correctly held that no recovery 
could be had thereon. 

The judgment appealed from is therefore affirmed. 


METROPOLITAN LIFE INS. CO. v. CHAMBERS. 6 Div. 90. 
Supreme Court of Alabama. Oct. 27, 1932. 
Rehearing Denied Jan. 27, 1933. 
Further Rehearing Denied March 2, 1933. 
146 Southern Reporter 524. 
1. INSURANCE. : 
Suit on life policies substantially complying with statutory form held not de- 
murrable (Code 1923, § 9531, form 12). 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 
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3. INSURANCE. 
Life policy stipulations relating to applicant’s health on or before date of pol- 
icy are valid (Code 1923, § 8364). 
(For other cases, see Insurance, Dec. Dig. § 291[1].) 
4. INSURANCE. ; i : 
To avoid life policies for insured’s misrepresentation regarding his health, mis- 
representation must have been made with intent to deceive and be material to risk 


(Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

7. INSURANCE. io, : : ; 

Misrepresentations in application for life policies regarding applicant’s previous 
diseases or attendance by physician, if material to risk and made with intent to de- 
ceive, will defeat recovery on policy where misrepresentations induced insurance 
(Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

8 INSURANCE. ; ; J 

Where plea to suit on life policy is that insured made misrepresentations re- 
garding his health, insured’s application, although not made part of policy, is evi- 
dence of misrepresentations (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

9. INSURANCE. : ; es 

Whether insured was in sound health when she applied for life policies and 
when policies were delivered held for jury (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

10. INSURANCE. . rae 

In action on life policies, question regarding insured’s | misrepresentations in ap- 
plication regarding her attendance by physician held for jury (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

12. INSURANCE. . 

In action on life policies, whether insurer’s district manager was authorized to 
refuse payment on ground insured was not in good health when policies issued held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

Appeal from Circuit Court, Jefferson County, Bessemer Division; Gardner 
Goodwyn, Judge. a 5 

Action on policies of life insurance by Virgie Chambers, as administratrix of 
the estate of Flora G. Hollis, deceased, against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals under section 7326, Code 1923. 

Affirmed. 

The following requested charge was refused to defendant: “60. The court 
charges the jury that if you believe the evidence in this case, you cannot find for 
the plaintiff under the issues presented by her replication two and your verdict 
should be for the defendant.” 

Charge 61 is the same, except that it refers to replication 3. 


Excerpts from the oral charge made the basis of assignments 110 and 111 are 
as follows: 


“It is the law that if an insurance company through a duly authorized agent in 
that respect has full knowledge of the number of different matters of defenses as 
averred in the pleas as to which the special replications are filed, and it denies li- 
ability upon one sole grouhd, or upon one ground solely, that then, in effect, it is a 
waiver by the company of the other grounds or defenses of which it has full 
knowledge.” 


“But, of course, it is not every agent that has the authority to make such wai- 
ver, and it is only one who is duly authorized by the defendant Company to make 
such waiver that can waive such defenses, and he must have, of course, knowledge 
: the facts constituting such defenses before there could be any waiver of such 
act.” 
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Cabaniss & Johnston, of Birmingham, and Huey, Welch & Stone, of Bessemer, 
for appellant. 

Ross, Bumgardner, Ross & Ross, of Bessemer, for appellee. 

Tuomas, Justice. 

[1] The suit was upon two policies of life insurance in substantial compliance 
with Code form, and not subject to the demurrer. Section 9531, form 12, Code; 
Independent Life Ins. Co. v. Carroll, 219 Ala. 79, 121 So: 88; Pence v. Mutual 
Ben. L. Ins. Co., 180 Ala. 583, 61 So. 817; Sovereign Camp, W. O. W. v. Adams, 
204 Ala. 667, 86 So. 737. 

[2] Assignments of error not insisted upon within the rule will not be con- 
sidered. Georgia Cotton Co. v. Lee, 196 Ala. 599, 72 So. 158. 

The provisions of the policy of life insurance are exhibited by and in special 
pleas 3 to 9, inclusive. They are as follows: 

“Tf (1) the Insured is not alive or is not in sound health on the date hereof; 
(or if (2) before the date hereof, the Insured has been rejected for insurance by 
this or by any other company, order or association), or has, within two years be- 
fore the date hereof, been attended by a physician for any serious disease or com- 
plaint, or, before said date, has had any pulmonary disease, or chronic bronchitis 
or cancer or disease of the heart, liver or kidneys, then in any such case, the 
Company may declare this policy void and the liability of the Company in the 
case of any such declaration or in the case of any claim under this policy, shall 
be limited to the return of premiums paid on the Policy, except in the case of 
fraud, in which case all premiums will be forfeited to the Company.’ 

“And defendant avers that said above quoted provision was breached in that 
the said insured was not in sound health on the date of the delivery of said policy 
herein sued on, for that on said date the said insured was suffering with a serious 
disease or illness, to-wit: cirrhosis of the liver, splenomegalia, cedema of the lungs, 
ascites or syphilis, which said disease increased the risk of loss. * * * 

“And defendant further avers that the insured warranted the above quoted 
provision of the policy herein sued on to be true, but that the same was not true, 
in that the insured before and on the date of the. policy herein sued on suffered 
from a serious disease, viz.: cirrhosis of the liver, which fact was material to the 
risk hereunder and increased the risk of loss. * * * 

“And defendant further avers that the matters warranted therein were not 
true, in that the insured before the date of the policy herein sued on, had a serious 
disease or illness, namely: cirrhosis of the liver, and on said date was afflicted with 
and suffering from said disease, which fact was material to the risk hereunder, and 
the same was made with actual intent to deceive, and the defendant relied thereon 
and issued said policy, and was deceived thereby. Defendant hereby tenders the 
plaintiff $14.85, which said sum is the amount of premiums paid on said policy 
herein sued on.” 

[3-6] Such contract stipulations are held valid and enforceable as misrepre- 
sentations or warranties, under the meaning of section 8364 of the Code (Brother- 
hood of Railway, etc., Employees v. Riggins, 214 Ala. 79, 107 So. 44; Miller v. 
Metropolitan Life Ins. Co., 214 Ala. 4, 106 So. 335; Independent Life Ins. Co. v. 
Butler, 221 Ala. 501, 129 So. 466; Life Ins. Co. of Va. v. Newell, 223 Ala. 401, 137 
So. 16), and, to avoid the policy, unsound health must be misrepresented with in- 
tent to deceive and as being material to the risk, or as materially increasing the 
risk of loss (Independent Life Ins. Co. v. Seale, 219 Ala. 197, 121 So. 714: Life 
Ins. Co. of Va. v. Newell, supra). There are types of fatal maladies of which the 
courts take judicial knowledge, such as “tuberculosis and cancer,” as being mater- 
ial to the risk of insurance; the courts take no such judicial knowledge of or as 
to the several forms of diseases, such as syphilis, cirrhosis of the liver, or other 
ailments alleged in the pleas. Louisiana State Life Ins. Co. v. Phillips, 223 Ala. 
5, 135 So. 841; Southern Life & Health Ins. Co. v. Morgan, 216 Ala. 529, 113 So. 
540; Miller v. Metropolitan Life Ins. Co., supra; Brotherhood, etc., v. Riggins, su- 
pra; Brown, Adm’r, v. Greenfield Life Association, 172 Mass. 498, 53 N. E. 1290; 
Independent Life Ins. Co. v. Seale, supra; Mutual Life Ins. Co. v. Mankin, 223 
Ala. 679, 138 So. 265. 

The pleas were drawn under the foregoing or recent authorities. The two 
classes of pleas are Nos. 3, 4, and 6, challenging the good health of assured when 
the policy was delivered; and pleas 5, 7, 8, 12, 13, 16, and 17 are that assured had 





10 The Insurance Law Journal, Vol. 81 [July, 1933 


been attended by a physician or treated in a hospital within the time indicated ; 
that such treatment was for a serious disease, material to the risk or increased the 
risk of loss, and misrepresentation thereof was made with actual intent to deceive; 
that defendant relied thereon and issued the policies. The plaintiff did not de- 
mur to said pleas presenting the two issues of fact. The replications as answers. 
to said pleas were, that, acting through an authorized agent with full knowledge 
of the facts, defendant “denied liability under said policies on the sole ground that 
the insured, Flora G. Hollis, was not in sound health on the date of said policy.” 
Thus were the issues of fact as to misrepresentations and warranties—inducements. 
to the issue of the policy—extended to the good health vel non of the insured at 
the date of the delivery of the policy to and for assured, and previous treatment 
by physicians and in hospitals. 

[7, 8] The effect of our cases is that mere representations made in the applica- 
tion for life insurance as to the health of the insured at the time of application, as 
to previous diseases, and as to previous attendance by a physician, if material to 
the risk and made with intent to deceive, will defeat a recovery on a policy so is- 
sued, where such misrepresentations are relied on by the assurer of such policy of 
insurance, and the insurance is induced thereby (Mutual Life Ins. Co. v. Mankin, 
223 Ala. 679, 138 So. 265); that, where a plea is of warranty as to the health of 
the insured and the breach thereof, an insurance application not made a part of the 
policy is not evidence of warranty. To the contrary is the rule as to misrepresenta- 
tions. National Life & Accident Ins. Co. v. Edwards, 224 Ala. 698, 141 So. 668; 
Independent Life Ins. Co. v. Butler, 221 Ala. 501, 129 So. 466. 

The argument of appellant’s counsel presents for review, the refusal of gen- 
eral affirmative instructions, viz. charges 1, 2, 3, and 4. The court instructed at the 
request of defendant in writing (charges Nos. 65, to 70, inclusive), that, if the 
jury believed the evidence in the case, they must find that cirrhosis of the liver, 
splenomegalia, cedema of the lungs, ascites, syphilis, or delirium tremens, “is a ser- 
ious disease and increases the risk of loss.’ And, under such instructions, the 
jury were required to find that each and all of said diseases were serious and in- 
creased the risk of loss, if the evidence in this case relating to any or all of said 
diseases, and if the assured was afflicted therewith, was believed by the jury. 

The rules that obtain as to the giving of affirmative instructions are well un- 
derstood, and need not be repeated. McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 135. 
Is there a dispute in the evidence, or a reasonable inference to the contrary, as 
against the respective defenses presented by said pleas? Was the insured alive and 
in sound health on the day the insurance was effected and the policy delivered, 
May 19, 1930? Appellant maintains by its evidence and pleas that such was not 
the fact, and for that purpose introduced as witnesses Dr. Nicholls, Dr. Parsons, 
and Dr. Denson. And there are reasonable inferences in the evidence of Drs. Den- 
son and Parsons that would present a conflict and question for the jury on sound 
health vel non on the date the policy was issued and delivered. They differed as 
to the result of the Wasserman test, one saying it was positive, and the other say- 
ing it was negative. So was there conflict, or reasonable tendency thereof, in Dr. 
Parsons’ testimony that “it would not take two or three months to develop that 
condition of acute alcoholism, hypertrophis cirrhosis of the liver, yes, sir, to where 
you could diagnose it. Well, as far as I know a person might feel perfectly well, 
say on May 19th, 1930, and then die on December 25th, 1930, with cirrhosis of the 
liver and splenomegalia, cedema of the lungs, ascites and syphilis. No sir, I don’t 
think there would be any sign of that’; and likewise in the hospital notes as to the 
diagnosis and treatment recommended and given from November 30, 1930, to the 
time of the death of assured. The witness Denson is contradicted in the statement 
of time when he treated assured in 1927, or later, and whether at the time, for the 
period and place indicated by the assured’s husband; and further as to whether he 
told the hushand of what she suffered. 

It may be said further that Dr. Denson testified that he sent assured to the 
hospital the first time because “she got drunk and they got in a fight and he beat 
her up”; that the primary cause of her being admitted to the hospital “was de- 
lirium tremens”; that “at the time she had these delirium tremens and acute alco- 
holism, she was probably suffering from cirrhosis of the liver, she had it before 
In my opinion she was at that time suffering from cirrhosis of the liver also. * * * 
In my opinion in Mrs. Hollis’ case it was the syphilitic type. I couldn’t say whether 
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she was cured of this disease before she died, I treated her off and on all along. 
I do not know whether she had it at the time I admitted her to the hospital the last 
time; she had it before.” 

The Wasserman tests by Dr. Nicholls and Dr. Parsons, which were negative, 
had a strong tendency to the effect that assured was not then suffering from syph- 
ilis; the time being on or about June 22, 1930, and thereafter. The several doctors 
testified it was possible for assured to have been in sound health when the policy 
was delivered, and to have died in December thereafter with one of the diseases 
indicated, though some or one of them said this was not probable; they all said 
the several diseases or conditions therefrom, with which she died, could be caused 
by other things than syphilis, and could have been caused in a short time by an 
acute and aggravated alcoholism. 

The testimony of appellee tended to show that assured was in sound health at 
the time of the application and delivery of the policies sued upon. This is shown 


by defendant's own agent and his certificate, by the husband of the assured, and 
by Anna Jeffries. 


[9, 10] From any phase of the evidence it was a jury question under our rules. 
That is, the foregoing applies alike to the alleged warranties and representations 
that assured had not been attended by a physician for a serious disease within two 
or three years, or had a serious disease, before the contract of insurance was pro- 
cured and consummated. Denson’s testimony is contradicted by the husband of 
assured; and the evidence of the confinement and treatment in the hospital was af- 


ter the policy was delivered, and that phase of the defense was not sustained by 
the proof. 


[11] In passing upon the facts, the jury, as matter of law, is not required to 
accept the conclusions or expressed opinions of expert witnesses, but must deter- 
mine for themselves the weight to be accorded such testimony and evidence (in- 


cluding the opinion evidence), and rest their verdict “on their own judgment of 
the facts,” and, although the opinion of an expert is entitled to great consider- 
ation, the jury was not bound to accept the opinion of such witness. Robinson v. 
Crotwell, 175 Ala. 194, 57 So. 23. This rule has been steadfastly adhered to in 
this court. Obear-Nester Glass Co. v. Mobile Drug Co., 208 Ala. 618, 95 So. 13; 
Ex parte Alabama Dry Dock & Shipbuilding Co., 213 Ala. 88, 104 So. 251; Louis- 
ville & N. R. Co. v. Jacobson, 218 Ala. 384, 388, 118 So. 565; Norwood Hospital v. 
Jones, 214 Ala. 314, 107 So. 858; Batterton vy. City of Birmingham, 218 Ala. 489, 
119 So. 13; Independent Life Ins. Co. v. Carroll, 219 Ala. 79, 121 So. 88; Sheffield 
Chamber of Commerce v. Hatch, 220 Ala. 601, 127 So. 173; Citizens’ Light, Heat & 
Power Co. v. Central Trust Co. of Ill, 200 Ala. 18, 75 So. 330; Andrews v. Frier- 
son, 144 Ala. 470, 39 So. 512; Walker v. Alabama, Tennessee & Northern R. Co., 
194 Ala. 360, 70 So. 125; Lawson v. Mobile Elec. Co., 204 Ala. 318, 85 So. 257; 


United States v. Goodloe, 204 Ala. 484, 86 So. 546; Dent v. Foy, 214 Ala. 243, 107 
So. 210. 


[12-14] There was no error in refusing defendant’s charge No. 34: “The court 
charges the jury that the defendant’s District Manager, Andrew C. Mitchell, had 
no authority to waive any condition of the contract or contracts herein sued on.” 
That charge was confusing, in that the evidence showed that Mitchell was not, by 
word or act, speaking for defendant or waiving any provision of the policy on his 
own account, but that he was merely reading the contents of defendant’s letter as 
to the ground of refusal, which was the act of the defendant as to its refusal of 
payment on the ground stated by defendant in said letter—that assured “was not 
in good health when the policy was delivered.” As to this, assignments of error 
72 to 75, inclusive, are without merit. The objection offered to testimony of the 
plaintiff to contents of the letter from the home office to Mitchell does not take 
the point that the letter had not been demanded, and was best evidence. Mitchell 
had testified that he had the letter wherein the company denied liability on the 
ground that insured was not in good health when the policy was delivered. The 
question of waiver vel non and Mitchell’s authority under the evidence to so de- 
cline on the stated ground were for the jury, and charges 60 and 61 were properly 
refused. And there was no error in the excerpts from the oral charge, covered 
by assignments of error 110 and 111, when the whole of the oral instructions is 
considered. The court did not take that issue from the jury. The question of 
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waiver of the other defenses was for the jury. Though the alleged declarations of 
the witness tended to show a waiver of other defenses, and other evidence as to 
the defendant’s answers to interrogatories and that of the witness A. C. Mitchell 
made a jury question. This portion of the oral charge to which exception was 
taken did not, under the evidence, submit a question of law to the jury, which of 
course should not be done. Life & Casualty Company of Tenn. v. Street, 213 Ala. 
588, 590, 105 So. 672, and authorities; Jeffries v. Pitts, 200 Ala. 201, 75 So. 959, and 
authorities; Whitsett v. Belue, 172 Ala. 256, 54 So. 677. 

We have examined the motion for a new trial, and cannot say, under the is- 
sues submitted, that the verdict was wrong and unjust. 

Affirmed. 

Anderson, C. J., and Brown and Knight, JJ., concur. 

On Rehearing. 

Thomas, Justice. 

In the main opinion there may be slight confusion as to the pleading upon 
which the issues were formed. The question of waiver as presented by replications 
2 and 3 was properly raised by issues joined on those replications. The issues 
raised by pleas 3, 4, 9, 10, 11, and 15 were properly presented by issue joined on 
said pleas by the first replication. Upon these several questions the evidence, or 
a tendency thereof, was in conflict, and was therefore properly submitted to the 
jury. 

The omission to indicate the foregoing clearly in the opinion was the occasion 
for putting the case on rehearing. 

[15] The court is of opinion, after a re-examination of the evidence and the 
relation thereto of refused charge 34, requested by the defendant, that said charge 
should not have been given, as Mitchell’s authority, under the evidence, was for 
the jury. 

Application overruled. 

Anderson, C. J., and Brown and Knight, JJ., concur. 


LIBERTY NAT. LIFE INS. CO. v. TELLIS. 6 Div. 303. 
Supreme Court of Alabama. March 9, 1933. 
146 Southern Reporter 616. 
1. INSURANCE. 

Death certificate that insured died of angina pectoris and chronic aortitis must 
be accepted as prima facie true, and, unless contradicted or avoided by com- 
petent evidence, is conclusive on beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

3. INSURANCE. 

Where beneficiary adduced no evidence to contradict death certificate that 
insured died of angina pectoris and chronic aortitis within year from date of 
policy, recovery under policy was limited to premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of life insurance by Jane Tellis against the Liberty National! 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from Court of Appeals. 

Reversed and remanded. 

H. H. Grooms and Coleman, Spain, Stewart & Davies, all of Birmingham,,. 
for appellant. 

Willard Drake, of Birmingham, for appellee. 

GARDNER, Justice. s 

[1] In the policy, bearing date of October 14, 1929, and upon which this 
suit is based, is a provision limiting liability to a return of the premiums in event 
of the death of the insured within one year from its date as a result of heart 
disease. The insured died June 20, 1930, and the premiums have been duly paid 
pursuant to the above-noted provision. If the insured died of heart disease, the 
full measure of liability has been met. The death certificate disclosed the primary 
cause of his death as “angina pectoris” and “chronic aortitis” as the contributing 
cause. These statements are to be taken as prima facie true, as against the hene-. 
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ficiary, and, unless contradicted or avoided by competent evidence, they are con- 
clusive. National Life & Accident Ins. Co. v. Puckett, 217 Ala. 110, 115 So. 12; 
Cotton States Life Ins. Co. v. Crozier, 216 Ala. 537, 113 So. 615; Birmingham 
Trust & Savings Co. v. Acacia Mutual Life Ass’n, 221 Ala. 561, 130 So. 327. 

[2] Plaintiff insists that the words “angina pectoris” denote a symptom only, 
and not a disease of the heart. True, Dr. Berry, the only witness on the question, 
gives the Latin derivation as meaning ‘a pain in the chest,” angina meaning pain 
and pectoris the pectoris muscle, or the chest, and true also that the witness on 
cross-examination stated that angina pectoris may be caused from a number of 
different matters. But he at once added, “You have got to have heart disease to 
have angina pectoris.” He states emphatically that “angina pectoris is really a 
name for heart disease. * * * Angina pectoris is based on a disease of the 
heart. * * * The heart is always involved with angina pectoris.” And we find 
no substantial contradiction in other parts of his testimony, nor elsewhere in the 
record. The record therefore shows that angina pectoris is a disease of the heart. 
Indeed, we think this may be said to be the common acceptation of the meaning 
of the words. 

In Funk & Wagnalls’ New Standard Dictionary, they are noted as meaning 
“neuralgia of the heart,’ and in 2 Corpus Juris, 1346, the text of which is from 
the case of In re Will of Lee, 46 N. J. Eq. 193, 18 A. 525, 528, angina pectoris 
is defined as a “disease of the heart, * * * so named from a sense of suffocat- 
ing contraction or tightening of the chest over the sternum, which causes anguish 
and fear of sudden death.” To like effect we read the medical reference as found 
in Appleton’s Medical Dictionary, p. 48. 

[3] And this was recognized by the trial court as a correct definition, as 
evidenced by charge 6 given for the defendant. So considered, therefore, the death 
certificate disclosed the insured died from a disease of the heart, and, there being 
no competent evidence by way of contradiction or avoidance, its recitals become 
conclusive against the beneficiary (authorities supra), and the recovery is of 
consequence limited as above indicated. 

The affirmative charge was due defendant as requested. Let the judgment be 
reversed. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


AMERICAN STANDARD LIFE INS. CO. v. TOLLIVER. 6 Div. 357. 
Court of Appeals of Alabama. March 7, 1933. 
146 Southern Reporter (2d) 625. 
2. INSURANCE. 

In suit on life policy, evidence of payment of premium to insurer or agent. 
held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

3. INSURANCE. 

Burden was on beneficiary to prove that liability of company issuing life 
policy had been assumed by defendant company. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

5. INSURANCE. 

Evidence that defendant life insurance company had assumed policies issued 
by another company held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on policies of life insurance by R. H. Tolliver against the American 
Standard Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

Locke & Creel and Frederick V. Wells, all of Birmingham, for appellant. 

G. M. Edmonds, of Birmingham, for appellee. 

SAMFORD, Judge. 
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The complaint was in two counts, claiming in each amounts due on a policy 
of insurance issued by Birmingham National Life Insurance Company, the liability 
under which being assumed by this defendant. 


[1] There were demurrers to the complaint, but, as we see the record, there 
is no necessity for us to pass upon the demurrers further than to say that each 
count stated a cause of action against this defendant and the trial court by its 
rulings, and its charges presented the true issues to the jury and required a 
finding of any matter omitted in the complaint as a condition to recovery. This 
being the state of the record, no prejudice results from any error there might 
have been in overruling the demurrer. Southern R. Co. v. Dickson, 211 Ala. 481, 
100 So. 665; Central of Ga. Ry. Co. v. Purifoy (Ala. Sup.) 145 So. 321. 


The policies declared on were issued by Birmingham National Life Insurance 
Company, a corporation. Stamped on the policy with a rubber stamp was a 
statement that: “The Mutual Savings Life Ins. Co. of Decatur, Ala., assumes all 
liability on this policy on and after July 1, 1930,” and there was evidence tending 
to prove that after July 1, 1930, the Mutual Savings Life Insurance Company 
continued to collect the monthly premiums through its agent, a man by the name 
of Card. The “receipt card” issued to insured by the Birmingham National, and 
continued by the Mutual Savings, and by plaintiff introduced in evidence discloses 
that the last payment received by the company was December 16, 1930, prior tu 
the death of insured on January 14, 1931. The policy provides for a forfeiture 
if at the time of death the insured is four weeks in arrears in the payment of 
premiums. To offset this lapse, the beneficiary testified that on January 13, 1931, 
the day before the death of insured, he paid to some one on the roadside $1.05 
for the insured. He does not give the name of the man to whom he claims to have 
made payment, but designates him as a “New man * * * with the one who 
was the superintendent—I mean the inspector.” This witness did not have the 
‘payment entered on the receipt card, but claims to have taken a receipt which 
was not produced. 


There was no evidence that the “New man” to whom payment is claimed to 
have been made was the agent of this defendant, or that the superintendent or 
inspector was in any way connected with this defendant. 


[2] Plea two raised the question of a forfeiture under the terms of the 
policy for and on account of a failure to pay premiums, and upon the foregoing 
evidence this question was submitted to the jury. Under our scintilla rule, the 
question of this payment to somebody was perhaps properly so submitted, but 
there is an entire lack of evidence tending to prove that this payment on January 
13, 1931, was made to this defendant or any of its agents. 

|3] Under the plea of the general issue, the burden was on plaintiff to ptove 
by legal evidence the assumption by defendant of liability under the policies sued 
on. To do this plaintiff introduced, over timely objection and exception of defend- 
ant the following letter: 


“American Standard Life Insurance Company 


“Thos. W. Wert, President 
“Birmingham, Alabama 


“December 6, 1930 
“To the Policy holders of the Mutual Savings Life Insurance Company : 


“The American Standard Life Insurance Company of Birmingham has pur- 
chased the Birmingham business of the Mutual Savings Life Insurance Company, 
and includes the business purchased by them of the Birmingham National 
Insurance Company and Dixie National Insurance Company, and assumes the 
liabilities on all policies that are in force in the Mutual Savings Life Insurance 
Company. 

“The American Standard Life Insurance Company has a capital and surplus of 
more than one million dollars and is an Old Line Legal Reserve Company having 
more than six million dollars insurance in force. Anyone that might try to dis- 


courage you by misrepresentation is only doing so in a spirit of selfishness. 
“The offices of the Mutual Savings Life Insurance Company have been moved 
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to our office, 703 Comer Building, corner of 21st Street and Second Avenue. 
Telephone number 3-2457. 
“Yours very truly, 
“American Standard Life Insurance Co., 
“Thos. W. Wert, President.” 

[4] The plaintiff testified that this letter had been handed him by Mr. Card, 
and further testified that Card was the man who took the place of Mr. Jones. 
What connection Jones or Card had with defendant does not appear, and there 
is no evidence tending to prove the genuineness of the signature or that the letter 
was the act of a duly authorized officer of defendant company. Without evidence 
tending to prove its authority, the letter should not have been allowed in evidence. 
22 Corpus Juris, § 340, p. 304; White Trunk, etc., Co. v. Brantley, 16 Ala. App. 
37, 75 So. 182; Lenhart vv. Bean, 181 Iowa, 85, 161 N. W. 464. 

[5] With this letter out there was no evidence to connect this defendant with 
the policies sued on, and the defendant was entitled to the general charge. 

For the errors pointed out, the judgment is reversed, and the cause is 
remanded. 

Reversed and remanded. 


METROPOLITAN LIFE INS. CO. v. USHER. 7 Div. 182. 
Supreme Court of Alabama. March 16, 1933. 
146 Southern Reporter 809. 
2. INSURANCE. 

Complaint in action on life policy is sufficient where it substantially complies 
with Code form (Code 1923, § 9531, form 12). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 
3. INSURANCE. 

Plaintiff suing on life policy established prima facie case by introducing policy, 
proving insured’s death, and that insurer knew thereof. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

6. INSURANCE. 2 ade 

In action on life policy, doctor’s prescription for insured before policy issued 
held not admissible to show that insured knew before policy issued that he had 
nephritis. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

8. INSURANCE. 

Charge that if insured had nephritis when life policy issued, verdict should be 
for insurer, held properly refused as not predicating finding that insured had 
nephritis upon evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

9. INSURANCE. 

In action on life policy, whether insured had nephritis before policy issued 

held for jury in view of scintilla rule. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Etowah County; Woodson J. Martin, Judge. 

Action on a policy of life insurance by Birdie Usher, as administratrix of the 
estate of John Moragne, deceased, against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Transferred from Court 
of Appeals. 

Reversed and remanded. 

The following charge was refused to defendant: 8. “The court charges the 
jury that if John Moragne had nephritis or »bright’s disease before the policy was 
issued the verdict should be for defendant.” 

O. R. Hood and Roger C. Scuttle, both of Gadsden, for appellant. 

Joe Brown, of Gadsden, for appellee. 

Knicut, Justice. 

The defendant was brought into court to answer the complaint of “Birdie 
Usher, administratrix of the estate of John Moragne, deceased.” 

The caption of the complaint is in the following words: “Birdie Usher, Admin- 
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istratrix of the Estate of John Moragne, Deceased, v. Metropolitan Life Insurance 
Company, a Corporation. 

The complaint consists of three counts. The first count in no way pretends 
to state a cause of action in plaintiff’s representative capacity against the defendant. 
In counts 2 and 3, however, the plaintiff “avers that she is the administratrix of 
the estate of John Moragne, deceased,” and then concludes, “hence this suit.” 

[1] As the caption and summons read, it would appear to be a suit in the in- 
dividual capacity of plaintiff against the defendant, and that the added words 
“Administratrix of the Estate of John Moragne” are mere words of description, 
and do not show that she sues in her representative capacity. Hallmark v. Hop- 
per, 119 Ala. 78, 24 So. 563, 72 Am. St. Rep. 900. As the cause must be reversed 
for other reasons, on remandment, if plaintiff shall see proper to further pursue 
the litigation, the complaint may be amended to clearly show that it is a suit 
in her representative capacity against the defendant. Lucas v. Pittman, 94 Ala. 
616, 10 So. 603; Vinegar Bend Lumber Co. v. Chicago T. & T. Co., 131 Ala. 411, 
30 So. 776; Ex parte Kelen, 223 Ala. 87, 134 So. 856. 

[2] The complaint is substantially in Code form for a suit on a policy of life 
insurance, and is sufficient. Code, § 9531, form 12; Sov. Camp, W. O. W., v. Gunn 
224 Ala. 444, 140 So. 410; Brooklyn Life Ins. Co. v. Bledsoe, 52 Ala. $38. ‘ 

[3] In this case, the plaintiff made out a prima facie case by introducing the 
policy and proving the death of the assured, and that defendant had notice there- 
of. Manhattan Life Ins. Co. v. Verneuille, 156 Ala. 592, 47 So. 72; Sov. Camp, 
W. O. W. v. Adams, 204 Ala. 667, 86 So. 737: Sov. Camp W. O. W -. Bass, 
207 Ala. 558, 93 So. 537; Sov. Camp, W. O. W., v. Hoomes, 219 Ala. 560, 122 So. 
686; Bankers’ Credit Life Ins. Co. v. Lee, 224 Ala. 398, 140 So. 609. There was 
mo question in the case about the payment of all premiums due on the policy up 


to the time of the death of the insured, and that these premiums were paid 
into court by the defendant. 


[4] There is no merit in the contention here made by the appellant that the 
‘court erred in allowing plaintiff to prove by the witness Birdie Usher (plaintiff) 
that she had given notice before this suit was brought to the defendant of the 
‘death of the insured John Moragne, without offering in evidence the written 
‘proof of death which was made and filed with defendant. It appears from the 
record that the plaintiff had made this proof without objection by defendant, and 
it was not until after this evidence had been offered and admitted that the. de- 
fendant questioned the manner in which notice of death was given to the de- 
fendant. The language of defendant’s objection and exception was: “Defendant 
also at this point objected to the manner in which the plaintiff had undertaken 
to prove notice and proof of insured’s death, on the ground that the notice and 
proof of insured’s death was in writing, and which writing had been offered to 
plaintiff by the defendant to be introduced in evidence in open court, which ob- 
jection the court overruled, to which ruling of the court the defendant then and 
there excepted.” Upon like ground the defendant moved to exclude all the evi- 
dence with reference to notice and proof of death, and this motion, the court 
overruled, and defendant duly excepted. If, upon proper objection, it was en- 
‘cumbent upon the plaintiff to make proof of the notice of death by offering in 
evidence the written proof, the defendant waived its right to make the insistence 
by allowing the proof to be made as it was, without objection at the time. The 
objection and motion came to late. Kramer v. Compton, 166 Ala. 222, 52 So. 351; 
Jarvis v. State, 138 Ala. 37, 34 So. 1025; Liner v. State, 124 Ala. 1, 27 So. 438; 
Hays v. Lemoine, 156 Ala. 465, 47 So. 97. 

The defendant offered to introduce in evidence a prescription for medicine 
given by Dr. Hanby to the insured on September 1, 1928. This prescription read: 
“For John Moragne—Date 9—1—28. Basham Mixture, viii ounces. Sig. 2 or 3 
times a day in water. E. K. Hanby.” 

[5,6] Upon objection being interposed to this testimony, the defendant’s attor- 
ney stated to the court that he offered the prescription, “first for the purpose of 
showing its date, which was the date Dr. Hanby’s visit in 1928 was made, and 
second, for the purpose of showing that it was a specific prescription, a specific 
remedy for nephritis or Bright’s disease, and also offered to show by the witness 
that it was a prescription for Bright’s disease in connection with offering said 
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prescription.” The court, at first, on objection of plaintiff, refused to allow the 
introduction of said prescription in evidence, but subsequently allowed it to be 
introduced for the limited purpose of showing the date of the treatment of as- 
sured. The defendant duly reserved an exception to this ruling of the court. 

Dr. Hanby had previously testified, and fully so, that the deceased was suf- 
fering, at the time he gave him the prescription, with nephritis or Bright’s dis- 
ease, that nephritis is Bright’s disease, and that Bright’s disease is a disease of 
the kidneys, and that it was a serious ailment and tended to shorten life. The 
prescription, at best, was but a confirmatory declaration of the then testimony of 
this witness, whose testimony then stood unimpeached, and it seems to be uni- 
versally agreed that testimony of this character is not admissible in such state of 
the evidence. Craig v. Craig, 5 Rawle (Pa.) 91. As we view it, this was but 
an attempt to bolster the testimony of the witness. Certain it is, it could not 
have been offered as tending to show that it brought home to the insured notice 
or knowledge that he had nephritis or Bright’s disease, for the words of the 
prescription would be meaningless to the ordinary layman. 

[7, 8] We do not think the court erred in refusing charge 8, requested in 
writing by the defendant. This charge, if otherwise unobjectionable, was sub- 
stantially covered by the court’s oral charge, and by one or more of the charges 
given at the request of the defendant. The refusal of the charge, however, can be 
justified upon the ground that it does not predicate the finding that the insured 
had nephritis or Bright’s disease upon the evidence in the case. 

[9] A careful reading of the evidence in the case leaves no room for doubt 
that, if the case made by the evidence entitled the plaintiff to have it passed upon 
by the jury, it was only due to the fact that in this state the “scintilla rule” ob- 
tains. We think under the evidence, and under our rule, the court’s action in 
refusing the general charge was possibly right, and we will not reverse the case 
for failure to give the general affirmative charge, with hypothesis, requested by 
the defendant. 

[10] This brings us down to a consideration of the question presented by 
defendant’s motion for a new trial, which was denied in the court below. We 
have, with care, examined the evidence in the case, and we cannot escape the 
conclusion that the verdict of the jury was opposed to the overwhelming weight 
of the evidence. If there is, in fact, any evidence in the case to support the 
verdict, it is meager, and wholly unsatisfying. Our conclusion is that, after 
allowing all reasonable presumptions in favor of the correctness of the verdict, 
it is so contrary to the great weight of the evidence as to force the conclusion 
that it was wrong and unjust. It cannot be allowed to stand. Cobb v. Malone, 
92 Ala. 630, 9 So. 738; Sov. Camp, W. O. W., v. Gunn, 224 Ala. 444, 140 So. 410. 

In view of the fact that the plaintiff may desire to retry the case, and may 
be able to offer additional testimony, we feel it best not to discuss the evidence 
in detail. 

The court committed error in overruling defendant’s motion for a new trial. 


For this erorr, the judgment of the circuit court will be reversed and the cause 
remanded. 


Reversed and remanded. 
Anderson, C. J., and Thomas and Brown, JJ., concur. 


GUARDIAN LIFE INS. CO. v. JOHNSON. No. 4~—2837. 

Supreme Court of Arkansas. Feb. 27, 1933. 

57 Southwestern Reporter (2d) 555. 
3. INSURANCE. 
Evidence warranted finding insured was totally disabled within disability 
clause of life policy. 

The evidence disclosed that insured suffered from chronic sacroiliac 
joint inflammation and arthritis, and that only remedy was to keep off 
his feet and keep his body in a rigid position and ‘lie down and rest, and 
that, on account of such disease, he was, compelled to wear, day and 
night, a specially constructed steel belt and use specially built mattress 
to sleep on. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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4. INSURANCE. 

“Total disability” within life policy means disability rendering insured un- 
able to perform all substantial and material acts of his business, or execution 
of them in customary way, and does not mean he must be helpless. 

The total disability clauses in the life policies recited “disability 
caused by * * * disease which wholly prevents the insured from engag- 
ing in any business or occupation or performing any work for compensa- 
tion, gain or profit. * * * ” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. : 

Under total disability clauses of life policies, insured was absolved from 
obligation to pay premiums after becoming totally disabled. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

10. INSURANCE. 

In absence of proof of fraud by insured in procuring life policies, his state- 
ment in applications therefor that he was in good health was representation only, 
and, if made in good faith, did not avoid policy. 

The policies themselves provided that, in the absence of fraud, all 
statements of insured should be deemed representations and not war- 
ranties. 

(For other cases, see Insurance, Dec. Dig. §§ 265, 291[3].) 

11. INSURANCE. 

Whether life policies were delivered to insured while he was in good health 
held properly submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Action by Grover L. Johnson against the Guardian Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

James D. Head, of Texarkana, for appellant. 

Pratt P. Bacon and Shaver, Shaver & Williams, all of Texarkana, for ap- 
pellee. 

Humpnreys, Justice. 

Appellee brought suit against appellant in the circuit court of Miller county 
to recover $1,000 penalty, and attorney’s fee for total disability benefits on two 
policies issued to him by appellant. It was alleged in the complaint that appellee 
suffered total disability on March 5, 1932, within the meaning of the disability 
clauses in said policies. The total disability clauses were defined in the policies 
to be “disability caused by * * * disease which wholly prevents the insured from 
engaging in any business or occupation or performing any work for compensa- 
tion, gain, or profit. * * * ” 

A petition in proper form was filed by appellant to remove the cause to the 
federal court on account of diversity of citizenship and the amount involved, 
which was overruled by the trial court over appellant’s objection and exception. 

A demurrer was also filed by appellant to the complaint on the ground that 
each policy provided for the payment of $50 a month on account of total dis- 
ability, and that each month’s alleged default in payment constituted a separate 
and distinct cause of action which could not be joined in order to confer original 
jurisdiction upon the circuit court. The demurrer was overruled over the objec- 
tion and exception of appellant. 


Appellant also filed an answer denying that appellee had been totally disabled 
by disease within the meaning of the disability clauses in the policies. 


The cause was submitted upon the pleadings, testimony, and instructions of 
the court, resulting in a verdict against appellant for $1,000, and a consequent 
judgment for said amount, 12 per cent, statutory penalty, and an attorney’s fee 
of $150, from which is this appeal. 

[1] Appellant contends for a reversal of the judgment because the court 
denied its petition to remove the cause to the federal court. It is argued that, 
in addition to the amount of $1,000 sued for, there was also involved the contin- 
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gent loss to appellant of premiums amounting to $360 per annum for an indefinite 
length of time, as well as the validity of the policies, so that the future effect of 
the recovery sought would carry the amount in dispute beyond $3,000. It was 
ruled in the case of Elgin v. Marshall, 106 U. S. 578, 1 S. Ct. 484, 27 L. Ed. 249, 
that the collateral effect of a judgment is not the test of jurisdiction, but that 
the amount involved in the suit is the test. The same jurisdictional test was ap- 
plied in the cases of the New England Mortgage Security Company v. Jacob 
M. Gay, 145 U. S. 123, 12 S. Ct. 815, 816, 36 L. Ed. 646, and the Mutual Life 
Insurance Company v. Wright, 276 U. S. 602, 48 S. Ct. 323, 72 L. Ed. 726. In the 
Gay Case, supra, the court said: “When our jurisdiction [of this court] depends 
upon the amount in controversy, it is determined by the amount involved in the 
particular case, and not by any contingent loss either one of the parties may sus- 


tain by the probative effect of the judgment, however certain it may be that 
such loss will occur.” 


The same jurisdictional test was applied by this court in the recent case of 
Standard Life Insurance Company vy. Robbs, 177 Ark. 275, 6 S.W.(2d) 520. It is 
true that, in both the Wright and Robbs Cases, supra, recovery was sought under 
the death clause instead of the total disability clause as in the instant case, but 
that does not change the principle that should be applied. In fact, under the 
death clause involved in those cases, the ultimate amount of recovery was cer- 
tain; whereas, in the instant case, the ultimate amount that may be recovered 
is uncertain, being contingent upon a continuation of total disability. The trial 
court correctly ruled that the amount involved in the instant case did not exceed 
$3,000. 

[2] Appellant also contends for a reversal of the judgment because the court 
overruled the demurrer to the complaint. It is argued that appellee improperly 
joined separate and distinct causes of action on each installment or monthly pay- 
ment in an attempt to increase the amount sufficiently to give the circuit court 
original jurisdiction of the cause of action. This is not an action to recover in- 
stallments of $50 each as they became due, but was, for past-due installments 
under two written instruments, and constituted a single cause of action. This 
court said in the case of Ft. Smith Paper Company v. Templeton, 113 Ark. 490, 
168 S. W. 1092, that “* * * All of the separate installments due under the con- 
tract constitute a single cause of action, for the contract is not separable, as 
where the obligations are represented by different instruments of writing. It is 
true that an action may be maintained upon each installment as it becomes due, 
the same as upon different items of an account in the course of accrual; but, 
when the enforcement of the right of action is postponed until succeeding install- 
ments become due, a suit upon them all constitutes a single cause of action.” The 
court did not err in overruling appellant’s demurrer to appellee’s complaint. 

The facts in this case are, in substance, as follows: On the 20th day of July, 
appellee, a hotel clerk and cotton buyer, took out two life insurance policies for 
$5,000 each, making representations in the application therefor that he was in 
good health. Each policy contained a disability clause in the language set out 
above. The policy provided that, in case of total disability caused by disease, 
appellant would pay appellee $100 a month during the period of such disability. 
The premiums on the policies were either paid in cash or else the time for pay- 
ment was extended beyond the month of August, 1930. Proof was filed with 
appellant on March 5, 1931, to the effect that appellee was unable to do any work 
which required him to stand on his feet for any length of time. The testimony is 
in slight conflict as to whether appellee was in good health at the time the policies 
were delivered. There is a dispute in the testimony as to whether appellee was 
totally disabled after the month of August, 1930, within the meaning of the total 
disability clauses in the policies. The testimony introduced by appellee tended 
to show that, on and after that date, he was unable to do any work which re- 
quired him to be upon his feet for any length of time, caused by a chronic case 
of sacroiliac joint inflammation and arthritis, and that the only remedy for the 
trouble or disease was to keep off his feet and to keep his body in a rigid posi- 
tion. In addition, it appeared from the evidence that on account of the disease, 
appellee was compelled to wear day and night a specially constructed steel belt 
and use a specially built mattress to sleep on. 
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In the course of the trial, appellant offered testimony tending to show that 
the disability clauses related to general disability insurance and not to disability 
preventing one from carrying on a particular occupation, which testimony was 
excluded over the objection and exception of appellant. The admission of cer- 
tain other testimony of experts was objected and excepted to by appellant. 

[3, 4] Appellant contends for a reversal of the judgment on the ground that 
the testimony tends to’ show only that appellee was unable to perform the business 
of a cotton buyer or hotel clerk; whereas, under the terms of the disability 
clauses in the policies, appellee must show by testimony that his disability pre- 
vented him from carrying on any kind of work for compensation, gain, or 
profit. In the first place, we think a fair interpretation of the testimony tends 
to show that appellee’s ailment prevented him from engaging an any kind of 
work in the due exercise of common care and prudence. The remedy for this 
ailment was to keep off his feet, hold his body in a rigid position, and lie down 
and rest. Just how one could do this and engage in any kind of labor or business 
for profit is hard to imagine. In the next place, we do not think the disability 
clauses, as defined in the policies, mean that one must become helpless before he 
can claim the benefit from or under them. In the case of AStna Life Insurance 
Company v. Spencer, 182 Ark. 496, 32 S.W.(2d) 310, 312, this court said, in con- 
struing a disability clause not materially different from the definition of the 
clauses in these policies: “Total disability is generally regarded as a relative 
matter which.depends largely upon the occupation and employment in which the 
party insured is engaged. This court has held that provisions in insurance polic- 
ies for indemnity in case the insured is totally disabled from prosecuting his 
business do not require that he shall be absolutely helpless, but such a disability 
is meant which renders him unable to perform all the substantial and material 
acts of his business or the execution of them in the usual and customary way.” 
The clause the court construed in the case referred to is as follows: That “if 
the insured becomes totally and permanently disabled and is thereby prevented 
from performing any work, or conducting any business for compensation or 
profit.” In the very recent case of Missouri State Life Insurance Company v. 
Johnson (Ark.) 54 S.W.(2d) 407, 409, this court reiterated the interpretation 
given such disability clauses in the case referred to, as well as other cases, in the 
following language: “ * * * That total disability as used in contracts of this char- 
acter exists when the injury of the insured prevents him from doing all the sub- 
stantial and material acts necessary to be done in the prosecution of his business, 
and that common care and prudence would require him, in his condition, not to 
do.” The trial court correctly instructed the jury as to the meaning of the 
total disability clauses in the policies. 

[5] Appellant also contends for a reversal of the judgment because the trial 
court refused to give its requested instructions Nos. 7, 8, and 11. These in- 
structions were fully covered by instruction No. 1 requested by appellee and 
given by the court. 

[6] Appellant also contends for a reversal of the judgment because the trial 
court refused to give its requested instructions Nos. 14, 15, and 20. These in- 
structions presented issues not involved, because the undisputed evidence shows 
that the premiums had been paid in cash or the time for payment of them had 
been extended beyond the time appellee had become disabled. In other words, 
that the policies were in full force when disability occurred and proof was filed. 
Appellee was released from any obligation to pay premiums after becoming to- 
tally disabled. Etna Life Insurance Company v. Phifer, 160 Ark. 98, 254 S. W. 
533. 

[7] Appellant also contends for a reversal of the judgment because the trial 
court excluded its offered testimony tending to show that the disability clauses 
related to disabilities for all kinds of labor or business and not to disabilities 
preventing the pursuit of occupations. This testimony was not admissible be- 
cause the clauses in question have received judicial interpretation by this court. 
Under that interpretation, there is no ambiguity as to their meaning. 

[8] Appellant also contends for a reversal of the judgment on account of 
the admission of the testimony of Dr. Dale relative to appellee’s case being 
chronic. He testified that he examined appellee on the 7th day of January, 1932, 
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for the purpose of treating him, at which time he obtained a history of his case, 
and that based upon the examination and history of the case, he regarded his 
ailment as chronic. The doctor qualified as an expert, and his opinion was ad- 
missable as expert testimony. Great Western Land Co. v. Barker, 164 Ark. 
587, 262 S. W. 650. 

[9] Appellant also contends for a reversal of the judgment because its ex- 
pert witness, Dr. Caldwell, was not permitted to testify that many persons not 
knowing that they were afflicted with appellee’s ailment, when enlightened by a 
physician, continued their manual labor, and that, in his opinion, if compensation 
were in sight, some persons afflicted as appellee would exaggerate the extent of 
their pain and suffering. We do not think what others might or might not do, 
afflicted as appellee, had any relevancy to the issue of whether appellee was to- 
tally disabled, so the testimony of the doctor on this point was properly excluded. 

[10-12] Appellant also contends for a reversal of the judgment on the 
ground that the policies were not delivered during the good health of appellee. 
No fraud was shown on the part of appellee in procuring the policies, so his 
statement that he was in good health in his applications for the policies was a 
representation only, and, if made in good faith, will not avoid the policies. Mod- 
ern Woodmen of America v. Whitaker, 173 Ark. 921, 293 S. W. 1045; Amer- 
ican National Insurance Co. v. Chavey, 185 Ark. 865, 50 S.W.(2d) 245. These 
policies themselves provide that, in the absence of fraud, all statements of the 
insured shall be deemed representations and not warranties. Under the provisions 
of the policies and the authority of the cases last cited, the court properly sub- 
mitted this question to the jury, and the adverse finding of the jury on the dis- 
puted question of fact is binding upon appellant. Appellant argues that instruc- 
tions 3 and 4 bearing upon this issue, given at its request, are in direct conflict 
with instruction 4, given at appellee’s request. We think not. Appellant’s re- 
quested instructions 3 and 4 were more favorable than it was entitled to under 
the facts and were based on the theory that the statements were warranties, and 
should not have been given. Appellee’s instruction No. 4 was based upon the 
theory that the statements were representations, and was a correct instruction, 
and announced the true rule of law applicable to the facts in this case. 

No error appearing, the judgment is affirmed. 


PROVIDENT LIFE & ACCIDENT CO. OF CHATTANOOGA, TENN., 
v. GRABIEL. No. 4—2826. 
Supreme Court of Arkansas. Feb. 13, 1933. 
Rehearing Denied March 27, 1933. 
57 Southwestern Reporter (2d) 824. 
2. INSURANCE. 

In suit on life policy for disability, whether letter notifying insurer of dis- 
ability reached insurer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE. 

Insurer, advised after termination of insured’s disability of time of beginning 
and of duration of disability, could not escape liability because it claimed it had 
not received proper notice and proof. 

Facts disclosed that on July 12, 1930, insured wrote a letter informing 

insurer of the details of insured’s disability which began February 4, 

1930, which letter insurer claimed it never received; that the period of 

disability terminated June 8, 1931; that on July 20, 1931, insured wrote 

another letter containing notice and proof which was received; and that 

the policy sued on provided that the first monthly payment would be 

made immediately upon approval of written proofs and subsequent pay- 

ments monthly thereafter during period of disabiity. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

j Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
udge. 

Suit by Paul Grabiel against the Provident Life & Accident Company of Chat- 
—_—- — From the judgment for plaintiff, the defendant appeals. 

Affirmed. 
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This appeal comes from a judgment upon an insurance policy for monthly 
indemnity for disability suffered by the insured for the amount claimed there 
under. 

It was conceded at the trial that the policy of insurance, under which the 
claim was made, was in force at the time of the alleged disability of the insured, 
and admitted that the disability existed within the meaning of the policy for 
the time for which indemnity was claimed herein. 

The suit was instituted by appellee to recover the sum of $174 per month 
for the period of time between February 4, 1930, to June 8, 1931, on account of 
disability caused by illness for that period under the terms of the policy of life 
insurance carried by the appellee in the appellant company containing a provision 
for permanent and total disability benefits as follows: 

“Monthly Income. The company will pay to the insured, with the consent 
of the assignee, if any, (or, if the insured be insane, to the beneficiary) 
a monthly income of one per centum of the principal sum insured ($10 for 
each $1000 of the principal sum insured), the first monthly payment to be 
made immediately upon approval of such written proofs and subsequent pay- 
ments monthly thereafter during such disability, except such payments shall not 
continue beyond the death of the insured, and shall not continue beyond the 
maturity of the policy as an endowment.” 

Appellant offered to pay appellee $174 only, contending that it had no notice 
of the disability suffered by the insured before receiving a letter written by him 
on July 20, 1931, and under the terms of the policy that it was not liable to him 
for anything prior to receipt of written proofs of the disability, from which 
appellee had recovered before the letter of July 20, 1931 was written. 

Appellee introduced proof tending to show that he mailed a letter to the 
insurence company under date of July 12, 1930, informing them of his disability, 
and contended that the construction placed upon the terms of the policy by 
appellant to the effect that it was not liable under the policy for any payments 
before receiving proper proof of disability was wrong. 

The court instructed the jury, which returned a verdict for the full amount 
claimed, and, from the judgment thereon, the appeal is prosecuted. 

Buzbee, Pugh & Harrison, of Little Rock, for appellant. 

Louis M. Cohn, of Little Rock, for appellee. 

Kirpy, Justice (after stating the facts). 


Appellant first contends that the testimony is not sufficient to support the 
verdict and insufficient to prove that any notice was given of the disability under 
the policy that would warrant a recovery in the case. It is insisted that the 
presumption that the letter of July 12, 1930, properly mailed to the company, was 
delivered, had been overcome by the rebuttal testimony, and that in any event 
it was not sufficient notice of loss as required by the terms of the policy. 

The testimony showed that the letter was dictated by the insured, written 
by the stenographer as the hospital on the same day, and thereafter signed by the 
insured, was addressed accurately to the appellant company at Chattanooga, 
Tenn., with the insured’s return address on the corner of the envelope, the ward 
of the hospital in which he was confined being shown thereon; and the stenog- 
rapher testified that the envelope was stamped properly, that she carried it to 
the post office station and mailed it herself, although she did not remember 
whether it was sent by registered or air mail, and that the letter was never re- 
turned, The insured also testified that it had never been returned. 

The instructions on this point about the presumption of the letter having 
been delivered to and received by the appellant were correct. Merchants’ Ex- 
change Co. v. Sanders, 74 Ark. 16, 84 S. W. 786, 787, 4 Ann. Cas. 955; Burlington 
Ins. Co. v. Threlkeld, 60 Ark. 539, 31 S. W. 265; Southern Engine & Boiler 
Works v. Vaughan, 98 Ark. 388, 135 S. W. 913, Ann. Cas. 1912D, 1062; Knight v. 
American Ins. Union, 172 Ark. 303, 288 S. W. 395; Harper v. Thurlow, 168 Ark. 
491, 270 S. W. 607; Bluthenthal v. Atkinson, 93 Ark. 252, 124 S. W. 510; Keffer 
v. Stuart, Adm’x, 127 Ark. 498, 193 S. W. 83; Click v. Sample, 73 Ark. 194, 83 
S. W. 932; Taylor v. Corning Bank & Trust Co., 183 Ark. 757, 38 S.W.(2d) 557; 
United Assurance Ass’n v. Frederick, 130 Ark. 12, 195 S. W. 691. 

[1] The jury found that the presumption was not overcome by appellant, 
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“and we must draw the strongest inference in favor of that finding that the 
jury were warranted in deducing from the evidence,” as said in Merchants’ 
Exchange Co. v. Sanders, supra. 

[2] Four or five of the employees of the insurance company testified that, 
if the mail was received and distributed regularly, they would have received or 
known of such letter and given it to the claim department of the company; but 
not all the employees, whose duty it was to distribute the mail, who were work- 
ing for the company during the month of July, when the letter was claimed to 
have been written, testified, some of them having been replaced by other em- 
ployees, and the chief of the claim department did not testify at all. Neither was 
the letter addressed to any particular department of the company, but to the 
company generally, and it might have been received by the company without 
going through the hands of the particular employees whose duties it was to 
properly distribute the mail received. The testimony left the question as to the 
receipt of the letter for the determination of the jury under all the testimony 
adduced at the trial, and the jury found that the presumption as to its delivery 
was not overcome. Burlington Ins. Co. v. Threlkeld, supra; and Southern 
Engine & Boiler Works v. Vaughan, supra. 

This letter of July 12, 1930, informed the company that, as a result of the 
fall of last December, insured sustained certain injuries which ,necessitated two 
operations, giving the name and location of the two hospitals wherein they were 
performed; that he had not recovered and had been sent to the hospital in 
Denver three months before this letter was written and his trouble had been 
diagnosed as tubercular; advised that its agent through whom the policy had 
been taken out had been written to without reply received; that insured had 
been confined to his bed since April 10, and had been unable to work for several 
months, in fact from the date of his second operation on February 4. He said 
he did not know the amount of the policy, but that it was one giving his wife 
an income of $100 per month in case of his death, and said that the number on 
the premium note recently paid was 34310 and the amount of the premium was 
$508. This letter, if it could be regarded as insufficient proof of the disability 
under the terms of the policy, certainly furnished the company all the necessary 
facts for its ascertainment about the condition; and the company could have 
waived any additional proofs by not notifying insured that such were required. 
Exact and full proofs were later demanded and supplied by the insured; and 
there has been no question raised cr intimation even that the disability suffered 
by the insured did not exist or continue as shown in the proofs. 

[3] The disability herein began with the injury that caused it and prevented 
the insured from the prosecution of any kind of work or business until his 
recovery, and not with the giving of the notice of such disability, and appellant 
cannot claim that, notwithstanding it was advised of the time of the beginning 
of the disability and the duration of its continuance, it could escape payment 
therefor, except for the last month thereof, because it claimed that it had not 
had proper notice and proof of such disability, and that it was only bound to 
the payment of one month’s indemnity, notwithstanding the time of its exis- 
tence because of failure to give notice and furnish proof thereon. It cannot 
escape payment therefor under the terms of its policy because of any such claim, 
and limit payment of the indemnity to one month because of the alleged failure 
to give the notice about and furnish the proof of such disability under the cir- 
cumstances of this case. 


We find no error in the record, and the judgment is affirmed. 


UNITED ORDER OF GOOD SAMARITANS v. REAVIS. No. 4—2906. 
Supreme Court of Arkansas. March 6, 1933. 
Rehearing Denied April 3, 1933. 
57 Southwestern Reporter (2d) 1052. 


1. INSURANCE. 


Whether certain monthly premiums were paid pursuant to policies issued by 
fraternal society held for jury on conflicting testimony. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 
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2. INSURANCE. 

Fraternal insurance company had burden of showing forfeiture of policies 
because of nonpayment of monthly premiums. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

3. INSURANCE. 

Clerk of local lodge authorized by fraternal insurance company to collect 
premiums is thereby constituted company’s agent, notwithstanding constitution, 
by-laws, or policy may provide that clerk shall be insured’s agent, and hence pay- 
ment to clerk is payment to company. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

4. INSURANCE. 

Fraternal insurance company’s policies, like other policies, should be con- 
strued most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

5. INSURANCE. 7 ’ 

If policy is capable of two constructions, construction avoiding forfeiture 
rather than one resulting in forfeiture must be adopted. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

Appeal from Circuit Court, Prairie County, Southern District; W. J. Wag- 
goner, Judge. c : 

Suit by H. R. Reavis, administrator of the estates of Zetta Rivers, deceased, 
and of James Rivers, deceased, against the United Order of Good Samaritans, 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Cooper Thweatt and Jno. D. Thweatt, of De Valls Bluff, for appellant. 

W. A. Leach, of Stuttgart, for appellee. 


ROYAL NEIGHBORS OF AMERICA vy. TATE. No. 4—28871. 
Supreme Court of Arkansas. March 6, 1933. 
Rehearing Denied April 3, 1933. 

57 Southwestern Reporter (2d) 1055. 


1. INSURANCE. 

Beneficiary’s evidence to refute insurer’s evidence to sustain defense that 
insured made untrue warranties relative to her medical history in application for 
life policy held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

2. INSURANCE. 

That untrue warranties relative to insured’s medical history in application for 
life policy had nothing to do with fatal automobile accident held immaterial, as 
respects insurer’s liability. 

Insurer was not liable, though the untrue warranties had nothing to 
do with the fatal accident, since the policy would not have been issued 
if true disclosures had been made to the questions asked. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 


Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Suit by Jesse T. Tate against the Royal Neighbors of America. From a 
judgment in favor of plaintiff, defendant appeals. 

Reversed, and cause dismissed. 

Brewer & Cracraft, of Helena, for appellant. 

John C. Sheffield, of Helena, for appellee. 

Kirpy, Justice. 


Mrs. Alice Tate became a member of the appellant order at the solicitation 
of its agent and was duly initiated into the local lodge of the order, and a policy 
of insurance in the sum of $2,000 was issued on her life with Jesse T. Tate named 
as beneficiary. All premiums due on the policy had been paid, and on August 
4, 1931, the insured was killed in an automobile accident, while the policy of 
insurance was apparently in full force and effect. 

Demand for payment was made and liability denied, and upon a suit filed by 
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the beneficiary the order defended on the ground that the insured had fraudulently 
misrepresented her medical history, making untrue anad false representations about 
such history as forfeited the policy under the terms of the contract. 

After the introduction of the testimony, the court instructed the jury, two 
of appellee’s. instructions being objected to as abstract and misleading, and 
refused to direct a verdict in favor of appellant, and from the judgment on the 
verdict against it the appeal is prosecuted. 

The policy provided that the application, medical examination, articles of 
incorporation, and by-laws were a part of the contract. In the application and the 
policy the answers to the questions asked the insured were warranted to be 
literally true; and otherwise it was agreed that the policy was to be void ab initio. 

Among the questions asked were whether or not the applicant had ever had 
cancer, whether or not she had ever had abnormal vaginal flow, and whether or 
not she had ever had an operation or been an inmate of a hospital. All these 
questions were answered by the applicant in the negative. 

The deputy, Mrs. Maude Fields, who took the application had authority to 
solicit applications for membership, to instruct in ritualistic work, promote the 
growth and prosperity of local camps, and organize new camps. The by-laws 
provided that no benefit certificate should be issued to any applicant until examined 
by the camp physician. The application was divided into three parts; part one 
dealing with the family history, and at the top of the page it is provided that it 
may be filled in by the applicant or deputy; part two, dealing with the health 
and medical history of the applicant, must be filled out by the camp physician; 
and part three was the medical certificate, it being made by the examining 
physician, the camp physician, Dr. C. P. Burnett of Paducah, Ky. 

Mrs. Tate paid $1.25 for the medical examination, and when the benefit 
certificate came to be delivered she was notified but did not have the money, and 
Mrs. Fields, the deputy who was the soliciting agent in this case, agreed to ad- 
vance the sum for her, and so-Mrs. Tate signed the acceptance of the certificate 
as of July 6, 1931, and left it in Mrs. Fields’ possession until she could get the 
money to pay the assessments. On August 4, Mrs. Tate was killed in an automobile 
accident while riding with her husband near Mt. Eagle, Tenn. Mrs. Fields there- 
upon sent Mr. Tate word about the certificate, which she had, and he reimbursed 
her to the extent of $6.50, which was paid after Mrs. Tate’s death. The total 
amount of $7.75 was tendered to appellee in settlement of the policy before suit 
was brought. 

Proof of death was sent in on October 3d, and Mrs. Ida Shelby, a member of 
another camp in Paducah, Ky., wrote the home office informing them that Mrs. 
Tate had had an operation for cancer of the uterus before she made application 
for the policy, and upon investigation made, the information disclosed being 
proved to be true, the society declined to pay the claim. 

It was stipulated that after the death of the insured and prior to the filing of 
suit the appellant tendered to the appellee all dues and examination fees paid by 
the insured, and the tender was refused; and that on December 11, 1930, the 
deceased was admitted to the Riverside Hospital at Paducah, Ky., and was 
operated on there on December 12, “for ulceration and cancer of the cervix, and 
the uterus was removed and a post operation diagnosis showed ulcer of the cervix 
and carcinoma; that the operation was performed by Drs. Shemwell, Goodloe and 
Fishman; that a copy of the hospital record is attached and may be admitted in 
evidence; that the history as given thereon was based on facts given by the 
deceased, Alice Tate, and on her examination by physicians; that the application 
for the insurance was made May 6, 1931, and may be admitted in evidence; that 
Dr. C. P. Burnett was the camp physician and conducted the medical examination 
as shown on page 3, and prior to said examination he did not know of the opera- 
tion and that if present he would testify that he did not know that the operation 
had been performed on Mrs. Tate; that he asked her various question appearing 
on the application, page 2, and the answers were put down as she gave them. ‘She 
stated to me that she had not had an operation and had not been an inmate of a 
hospital. Had I known of the operation which she had on December 12, 1930, and 
had I been familiar with the hospital records which I have since examined, after 
the death of Mrs. Tate, showing carcinoma and that there had been a hysterectomy 
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and removal of the uterus I would not have recommended her. I did not observe 
anything in the examination that caused me to believe that she had had an opera- 
tion. I considered the statements she made as true.’” 

It was also shown that Mrs. Fields had written the answers for the medical 
examination, ‘and ‘she testified that they were correctly written, and the answers 
about the operation were all in the negative; and the doctor who read the ques- 
tions again in making the examination was told that she had never had an opera- 
tion and had never been an inmate of a hospital. 

An attempt was made to show that Mrs. Fields, the deputy who solicited the 
insurance, might have known that Mrs. Tate had had such operation, but she 
denied having had such information, and stated that she read the questions in the 
application over and wrote Mrs. Tate’s answers thereto correctly; and that she 
was then taken to the doctor’s office where he took the application and read it, 
read to her each question and answer, and asked her if I, Mrs. Fields, had writ- 
ten them down correctly, and she replied, “Yes,” and then the insured signed the 
application in the doctor’s presence and it was witnessed by him. She did not 
write down the doctor’s examination, he made his own examination, and had 
received no information from her or anybody else that she had had an operation. 

Instruction No. 2, objected to as abstract, reads as follows: “The jury are 
instructed that, even though you find that the answers contained in the applica- 
tion for insurance are false, still if you find that the applicant made correct 
answers to the representative of the defendant and such representative wrote false 
answers without the knowledge of the applicant, this would not void the policy.” 

[1, 2] It is insisted that the court erred in not directing a verdict in appel- 
lant’s favor, and this contention must be sustained. The undisputed testimony dis- 
closes that the insured in her application made answers to several questions about 
never having been operated upon nor an inmate of a hospital, and, under the 
provisions of the application, the policy, or contract of insurance and by-laws, 
such untrue representations and warranties voided the policy according to its 
provisions. The fact that the untrue warranties had nothing to do with the acci- 
dent or injury makes no difference, since the policy would not have been issued 
if the true disclosures had been made to the questions asked, and it was not done. 

[3] There is no testimony tending to show that the answers of the insured 
were not correctly written as given, nor any change made therein after they were 
written, and the said instruction No. 2 was not warranted, and is erroneous and 
prejudicial under the circumstances. 

The court should have directed a verdict as requested by appellant, and for 
its error in not doing so the judgment will be reversed, and, the cause appearing 
to have been fully developed, it will be dismissed. It is so ordered. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. McCRAY. No. 4—2929. 
Supreme Court of Arkansas. March 20, 1933. 
58 Southwestern Reporter (2d) 199. 
1. INSURANCE. 


Lite policy provision limiting recovery for suicide “within one year from date 
of issue” held inapplicable to suicide occurring within year from reinstatement. 
The policy contained provision that the policy might be reinstated any 
time after default in payment of premiums upon production of evidence 
of insurability satisfactory to the company, and the payment of indebtedness 
and overdue premiums with interest. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
2. INSURANCE. 
Insurance company defending suit on policy in good faith held not relieved from 
liability for statutory penalty and attorney’s fee (Crawford & Moses’ Dig. § 6155). 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Sebastian County, Fort Smith District; J. Sam 
Wood, Judge. 

Action by Ossie McCray against the Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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Moreau P. Estes, of Nashville, Tenn., for appellant. 

Hill, Fitzhugh & Brizzolara, of Fort Smith, for appellee. 

McHaney, Justice. 

Appellee is the beneficiary named in a policy of insurance for $500 issued by ap- 
pellant on the life of her husband, Jonas McCray, dated November 3, 1930, premiums 
being due and payable semiannually on May 1 and November 1. The cash premium 
was paid, but the premium due May 1, 1931, was not paid when due nor within the 
grace period. The policy provided for a grace period of 30 days for the payment of 
any premium after the first “during which time the insurance shall continue in 
force,” and further: “If any premium or installment of premium be not paid before 
the end of the period of grace, then this policy shall immediately cease and become 
void,” etc. It further provided that: “This policy may be reinstated at any time af- 
ter default in the payment of any premiums * * * upon production of evidence of 
insurability satisfactory to the company, the payment or reinstatement of any in- 
debtedness to the company hereon, and the payment of overdue premiums, with in- 
terest at six per cent per annum.” 


Proof of death was duly made and payment of the amount due under the policy 
demanded. Payment was refused, and this suit followed which was tried before 
the court on an agreed statement of facts, substantially as above set forth, resulting 
in a judgment against appellant for $500 with interest at 6 per cent. from May 20, 
1932, 12 per cent. penalty and attorney’s fee of $100 for services in the circuit court 
and an additional $100 for services in the Supreme Court, if appealed to that court. 

[1] The defense in the circuit court and in this court was and is that appellant 
was only liable for the premiums paid by the insured (for which amount it offered 
to confess judgment) for the reason, as it contends, that the clause against suicide 
within one year ran from the date of reinstatement of the policy, and not from the 
date of the policy itself. Appellant says: “If the clause began to run from the date 
of the original policy, the judgment of the lower court was correct.” We do not 
understand there was ever but one policy and it bore date of November 3, 1936. Cer- 
tainly there was never but one policy issued by appellant to insured. It lapsed 
and became void after 30 days from May 1, 1931, until August 1, 1931, during 
which time there was no insurance, but on the latter date the very same policy, 
not a new or different one, was reinstated by the payment of all delinquent pre- 
miums and furnishing evidence of insurability satisfactory to appellant. There 
is no room for the contention that any new or different contract or policy was in 
force after reinstatement. By agreement between the parties a forfeiture of the pol- 
icv was set aside and the same contract was reinstated. No new policy was issued 
and none contemplated. By the express terms of the policy it is provided that: 
“If within one year from the date of issue of this policy, the insured shall * * * 
die by his own hand the liability of the company shall be limited to the amount of 
the premiums paid hereon.” It does not provide that the company’s liability shall 
be thus limited if the insured shall die by his own hand within one year from the 
date of reinstatement, should the policy lapse. Time is to be reckoned “from the 
date of issue of this policy,’ not from the date of reinstatement, nor from the 
date of any other policy. No doubt appellant could have so worded its policy, but 
it has not seen fit to do so. We see no ambiguity in the matter, but if there were, 
under the settled rule of this court, we would be bound to construe the clause most 
strongly against appellant. 


The reinstatement clause above set out was a part of the contract giving the 
right so to do to the insured and could not arbitrarily be refused by appellant, if 
said clause were complied with. Appellant cannot, by reason thereof, ingraft on 
the contract a new condition or otherwise restrict its liability by conditions not 
contained therein. New York Life Ins. Co. v. Adams, 151 Ark. 123, 235 S. W. 
412: Security Life Ins. Co. v. Leeper, 171 Ark. 77, 284 S. W. 12; Equitable Life 
Assurance Soc. v. King, 178 Ark. 293, 10 S.W.(2d) 891. 

In the Leeper Case, supra, there was a lapse by reason of failure to pay a pre- 
mium, but was reinstated on application made a few days later. The application 
for reinstatement recited an agreement that: “In the event of self-destruction, 
whether sane or insane, within one year from the date of approval by the company 
of this application for reinstatement, the amount payable as a death benefit under 
said policy shall be equal to two annual premiums on said policy, and no more.” 
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Leeper committed suicide within a year from the date of reinstatement, and the 
company defended on the ground of suicide. This court held that the case was 
ruled by the Adams Case, supra, and said: “The only provision in the policy now 
before us with respect to suicide related to the period running from the date of the 
original policy, and, since the policy gave an absolute right of reinstatement upon 
terms which did not include a new contract with reference to suicide, appellant 
had no right to impose that additional feature upon the assured in procuring rein- 
statement.” In the case now under consideration, the application for reinstate- 
ment, if one, was silent in this respect, but even had it so provided, it would not be 
effectual to accomplish the purpose for which appellant contends in the absence of 
such a provision in the policy itself. 

[2] Appellant also contends that it should not be taxed with the penalty and 
attorney’s fee imposed by statute because it says it defended in good faith, the 
question involved not having been heretofore decided by this court. As we have 
already seen, the question litigated had been decided, but assuming appellant de- 
fended in good faith, this does not excuse it from the plain provisions of the stat- 
ute (Crawford & Moses’ Dig. § 6155). Security Ins. Co. v. Smith, 183 Ark. 254, 
35 S.W.(2d) 581; Mut. Life Ins. Co. v. Marsh, 185 Ark. 332, 47 S.W.(2d) 585, 
where we expressly refused to follow the Circuit Court of Appeals in Standard 
Acc. Ins. Co. v. Rossi, 35 F.(2d) 667; and Inter-Southern Life Ins. Co. v. McElroy, 
38 F.(2d) 557. This question is now settled and we decline to reconsider the 
matter. 

Affirmed. 


GINSBERG v. BUTLER et al. Sac. 4635. 
Supreme Court of California. Feb. 28, 1933. 
19 Pacific Reporter (2d) 790. 
2. INSURANCE. 

Rights of claimant in benefit certificate are determined by provisions of cer- 
tificate, by-laws of fraternal benefit society, and statute under which society is 
organized. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

3. INSURANCE. 

Requirements of statute as to eligibility of beneficiaries cannot be waived by 
fraternal benefit society organized under statute, or member receiving certificate, 
or both. 

(For other cases, see Insurance, Dec. Dig. § 770.) 

4. INSURANCE. 

Death benefit certificate issued by fraternal benefit society organized under 
Tennessee laws prohibiting designation of creditor as beneficiary and whose by- 
laws made void assignment of certificate by member or beneficiary held not assign- 
able to creditor by joint action of insured and beneficiaries to secure beneficiaries’ 
debt (Shan. Ann. Code Tenn. §§ 3369a82, 3369a111). 

(For other cases, see Insurance, Dec. Dig. § 797.) 

5. INSURANCE. 

By-laws of fraternal benefit society are part of benefit certificate and will be 
enforced unless clearly against public policy or unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

In Bank. 


Appeal from Superior Court, Sacramento County; Peter J. Shields, Judge. 
Action by §. Ginsberg against James W. Butler and others. Judgment in 
favor of plaintiff against defendant United States Letter Carriers’ Mutual Benefit 
Association, a corporation, which appeals. 
Reversed as to that part of judgment appealed from; otherwise affirmed. 
Howe, Hibbitt & Johnston, of Sacramento, for appellant United States Letter 
Carriers’ Mutual Benefit Association. 
‘ th F. Meldon and John Bauer, both of Sacramento, for J. W. and J. T. 
utler. 
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A. B. Reynolds and S. H. Jones, both of Sacramento, for respondent. 

SEAWELL, Justice. 

Defendant United States Letter Carriers’ Mutual Benefit Association, a cor- 
poration, appeals from a judgment which directed it to pay to plaintiff the sum of 
$2,000 due and payable as.a.death benefit on a benefit certificate issued by it on the 
life of Michael Butler, deceased. Plaintiff S. Ginsberg claims said sum as a pledgee 
or assignee of said benefit certificate for security purposes. 

Appellant corporation is a fraternal benefit society organized under the laws 
of Tennessee, with branches throughout the country. It contends that an assign- 
ment of such a certificate to a creditor for security purposes is void. In making 
this contention it relies on certain provisions of its by-laws and of the statutes 
of the state of Tennessee, under which it was organized, which expressly limit 
payment of death benefits due on certificates to certain classes of relatives and 
dependents of members of the society, not including creditors, and protect the 
proceeds of such certificates from attachment, garnishment, or other legal process 
to pay any debt or liability of a member or beneficiary, either before or after pay- 
ment. More particularly appellant relies on a provision of its by-laws which ex- 
pressly makes void any assignment of a benefit certificate by a member or bene- 
ficiary to a creditor. We are in accord with the contention of appellant. 

[1] Since the appeal is taken on the judgment roll, the facts must be ascer- 
tained from the findings. On February 26, 1894, appellant association issued its 
benefit certificate No. 736 for $3,000 to Michael Butler, a member of its branch 
located at Sacramento in this state. Upon the direction of Butler the death bene- 
fit provided for therein was made payable to his two sons, defendants J. W. and 
J. T. Butler, and his daughter, Lillian Butler. On April 15, 1915, plaintiff Ginsberg 
loaned $2,600 to said sons, J. W. and J. T. Butler, who executed their promissory 
note therefor, secured by chattel mortgage. Prior to April 22, 1915, Michael Butler, 
the assured in benefit certificate No. 736, had requested plaintiff to make said 
loan to his sons and agreed to assign the benefit certificate to plaintiff as security. 
The court found that on the day the loan was made Michael Butler and J. W. 
Butler and J. T. Butler “assigned, transferred and delivered to the plaintiff said 
benefit certificate * * * and on the same day said defendants [J. W. and J. T. 
Butler] executed and delivered to the plaintiff their certain written agreement, 
wherein and whereby they assigned and transferred to the plaintiff for the pur- 
pose aforesaid [as security] all of their interest in said benefit certificate.” There- 
after, on July 21, 1915, plaintiff loaned the additional sum of $540 to J. W. and 
J. T. Butler and took their promissory note therefor. The obligation of J. W. 
and J. T. Butler, as evidenced by said promissory notes, was kept alive by re- 
newals and extensions until the institution of the action herein, at which time 
there was $5,860 due plaintiff. The court found that during the year 1920 Michael 
Butler, the assured, caused a new benefit certificate to be issued, payable to 
Lillian Butler Metcalf, his daughter, as sole beneficiary, but that said certificate 
was void as to plaintiff. 

The plaintiff claimed the right to recover not the full amount of the $3,000 
certificate, but only $2,640, which represents the shares of the two sons named 
therein as beneficiaries, and $640 of the $1,000 share of the daughter, by reason 
of the fact that the daughter, at the date of the additional advance of $540 to 
J. W. and J. T. Butler, had assigned $640 of her interest to plaintiff as security. 
The court found that the action was barred by the statute of limitations as to 
Lillian Butler Metcalf, and entered judgment against appellant association for 
$2,000, the share of the two sons. 

[2] The sole question of law presented for our decision is whether said 
benefit certificate was assignable by joint action cf the assured and beneficiaries 
to secure the debt of the beneficiaries. The rights of any claimant in a benefit cer- 
tificate issued by a fraternal benefit society, or the proceeds thereof, are to be 
determined by a consideration of the provisions of the certificate, the by-laws of 
the society, and the provisions of the statute under which the society is organ- 
ized, which together constitute the contract between the society and the insured 
member. Caldwell v. Grand Lodge, 148 Cal. 195, 82 P. 781, 2 L. R. A. (N. S.) 
653, 113 Am. St. Rep. 219, 7 Ann. Cas. 356; Bennett v. Modern Woodmen, 52 Cal. 
App. 581, 199 P. 343, 346; Bush v. Modern Woodmen, 182 Iowa, 515, 152 N. W. 
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31, 162 N. W. 59; Journeymen Butchers’ Protective & Benevolent Ass’n v. Bristol, 
17 Cal. App. 576, 120 P. 787; Thomas v. Locomotive Engineers’ M. L. & A. Ins. 
Ass’n, 191 Iowa, 1152, 183 N. W. 628, 15 A. L. R. 1240; Modern Woodmen v. 
Comeaux, 79 Kan. 493, 101 P. 1, 17 Ann. Cas. 865, 25 L. R. A. (N. S.) 814, with 
note; 19 Cal. Jur. 480. Appellant was created by virtue of the laws of the state 
of Tennessee providing for the organization of fraternal benefit societies. It is 
under the law of Tennessee that “it lives, moves, and has its being. From this law 
it gets its right to do business, and by this law it is regulated and controlled.” 
Bennett v. Modern Woodmen, supra, quoting from Bush vy. Modern Woodmen, 
supra; see, also, Thomas v. Locomotive Engineers’ Mutual L. & A. Ins. Ass’n, 
supra. 

The statute of Tennessee providing for organization of fraternal benefit 
societies is of the type generally found throughout the country, and so closely re- 
sembles the Fraternal Benefit Societies Act of this state, enacted in 1911 after 
issuance of the certificate herein but before assignment thereof to plaintiff, that 
many of the provisions of the two acts are identical. Both statutes provide that 
the payment of death benefits shall be confined to the wife, husband, children, and 
certain listed relatives of the member or his dependents. 3 Shannon’s Ann. Code 
of Tenn., p. 2723, § 3369a82: 1 Gen. Laws (1931 Ed.) Act 686, p. 339, § 6. The 
Tennessee act also contains this provision, in language practically identical with 
the California provision: “No money or other benefit, charity, or relief, or aid 
to be paid, provided, or rendered by any such society shall be liable to attachment, 
garnishment, or other process, or be seized, taken, appropriated, or applied by any 
legal or equitable process or operation of iaw to pay any debt or liability of a 
member or beneficiary, or any other person who may have a right thereunder, 
either before or after payment.” 3 Shannon’s Ann. Code of Tenn., § 3369a111; 
California: 1 Gen. Laws (1931 Ed.) Act 686, p. 339, § 21. 

The by-laws of appellant society also contain the following provision: “A 
benefit certificate cannot be paid to a creditor, nor be held in whole or in part, 
nor assigned to secure any debt which may be owing by the member. Any assign- 
ment of a benefit certificate by a member or beneficiary shall be void.” (Italics 
supplied throughout.) 

[3] The requirements of the statute as to eligibility of beneficiaries cannot 
be waived by action of the society, or member, or both. The language of the 
Supreme Court of Iowa in Bush v. Modern Woodmen, supra, cited and followed 
in Bennett v. Modern Woodmen, 52 Cal. App. 581, 199 P. 343, is so apposite that 
we quote therefrom: “It is almost the universal holding that a society of this 
kind can waive the enforcement of a requirement embodied in the by-law, but it 
is elementary that a corporation such as this has no power to create a fund for 
persons other than the class specified in the law authorizing its organization and 
maintenance, and, as the corporation has no authority to create a fund for any 
other purpose, a member cannot direct that the fund be paid to a person outside 
of such class.” Bush v. Modern Woodmen, 182 Iowa, 515, 532, 152 N. W. 31, 
37, 162 N. W. 59. 

And again, the court says at page 541 of 182 Iowa, 152 N. W. 31, 162 N. W. 
59, 60: “It has been recognized that there lies in the Legislature the power to 
limit the class who may be beneficiaries of the society. We take it that those who 
join these societies and receive certificates therein do this in recognition of this 
reserved power in the Legislature from which the society gets its life.” 

[4] The statute of Tennessee expressly prohibits payment of the benefit fund 
to any person who is not within the classes designated as beneficiaries in the 
statute. Modern Woodmen vy. Comeaux, supra. It cannot add to the rights of a 
creditor or other person ineligible to be named as a beneficiary that he claims 
under an assignment executed by a member, rather than under a void designation 
of himself as beneficiary in the certificate. A member cannot accomplish by in- 
direction that which he cannot do directly. An assured member has no power to 
divert the benefit payable upon his death from the lawful class of beneficiaries to 
a creditor. We have here to consider whether an assignment acquires validity by 
virtue of the fact that it is made to secure a loan to lawful beneficiaries and 
that sa‘d beneficiaries participate in the assignment. 

[5] We are of the view that it is beyond the power of one who is or law- 
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fully may be named as beneficiary to strip himself of anticipated benefits by an 
assignment in advance of the time when the certificate becomes due and payable. 
The statutes of Tennessee and the by-laws of appellant society protect the fund 
not only from creditors of the member, by invalidating assignments to creditors 
and prohibiting their designation as beneficiaries, but also from creditors of the 
beneficiary. The statute of Tennessee, above quoted, expressly exempts benefits 
paid from garnishment or other legal process to pay any debt or liability of a 
member or beneficiary, either before or after payment, and the by-law of appellant 
society, also quoted above, makes void any assignment of a benefit certificate by a 
member or beneficiary. We are inclined to think that even in the absence of said 
specific by-law the language of the statute of Tennessee is broad enough to pre- 
clude payment to a creditor of member or beneficiary by whatever right he may 
claim, whether by assignment of member, beneficiary, or both. The statute forbids 
payment to be made from the death benefit fund authorized to be created to any 
person except the classes of relatives listed and dependents of members. However 
this may be, there is a specific by-law in the case herein forbidding assignments 
by beneficiaries. If the rule declared in said by-law is not by necessary implication 
embraced in the statute, at least it is not contrary thereto, but in line with de- 
clared statutory policy. The validly enacted by-laws of a fraternal benefit society 
are part of the contract between the member and the society, and will be enforced 
by the courts unless they are clearly against public policy or unreasonable. Bennett 
v. Modern Woodmen, supra; Caldwell v. Grand Lodge, supra; Journeymen 
Butchers’ Protective & Benevolent Ass’n v. Bristol, supra. 

In sustaining the validity of a by-law practically identical in language with 
the by-law before us, the Court of Chancery of New Jersey in Supreme Conclave, 
etc., v. Dailey, 61 N. J. Eq. 145, 47 A. 277, at page 278, said: “The question, 
nevertheless, must be answered whether the contract itself, which, in express 
terms, declares any assignment by the beneficiary void, can be ignored. It is to 
be observed that the clause in the contract forbidding the assignment by the 
beneficiary is one of the most, if not the most, important feature in the scheme 
of this beneficial order. The purpose of the restriction against assignment is en- 
tirely clear. It is designed to provide a fund to be paid to a relative or dependent 
at the time. when death has deprived such beneficiary of the succor and support 
of the living member. It is of the utmost importance, in the accomplishment of 
this purpose, that the beneficiary should be deprived of the power to deal with his 
expectancy during the life of the member. So the contract put it beyond the 
power of the beneficiary to defeat this purpose by mortgaging or bargaining away 
his right to receive the money at the particular time and for the purpose intended. 
The provision is intended as a guard against the imprudence or improvidence of 
the beneficiary.” 

The cases relied on by respondent are not controlling on the main question 
herein—the eligibility of a creditor of the member or beneficiary to receive pay- 
ment of a benefit certificate. Said cases either concerned the rights of eligible 
persons who claimed by assignment or appointment of the member not made in the 
precise manner prescribed in the by-laws for a designation or change of bene- 
ficiary, or they involved the proposition that where a promise to name an eligible 
person as beneficiary, or not to change the designation already made, is given as 
part of a valid contract, equities are created in favor of such beneficiary which 
the member is powerless to change, at least in favor of a subsequently named 
beneficiary who possesses no superior equities. Conway v. Supreme Council 
Catholic Knights, ete., 131 Cal. 437, 63 P. 727; Jory v. Supreme Council A. L. H., 
105 Cal. 20, 38 P. 524, 26 L. R. A. 733, 45 Am. St. Rep. 17; Johnston v. Kearns, 
107 Cal. App. 557, 290 P. 640. The question of éligibility of beneficiaries or as- 
signees is not considered in Conway v. Supreme Council, etc., supra. In that 
case the lower court found, according to a finding quoted in appellant’s brief, 
that the object of the society was to maintain a benefit fund from which death 
benefits “shall be paid on the death of each member to his family or be disposed 
of as he may direct.” (Italics supplied.) In that case the question considered was 
whether the creditor-assignees were entitled to the death benefit notwithstanding 
the specific mode prescribed in the by-laws for a change of beneficiary had not 
been complied with. It is settled in this state that effect will be given to a statutory 
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or ly-law restriction on eligibility. Caldwell v. Grand Lodge, supra; Bennett v. 
Modern Woodmen, supra; Journeymen Butchers’ Protective & Benevolent Ass'n v. 
Bristol, supra; Machado v. Ellison, 35 Cal. App. 337, 169 P. 917. 

The findings and judgment under review do not determine whether as between 
Lillian Butler Metcalf, on the one hand, and J. W. and J. T. Butler, on the other, 
Lillian Butler Metcalf is entitled to the full amount of the death benefit. The 
pleadings did not present that issue, and it is not involved on this appeal. No 
showing is made that the money due on the certificate was deposited in court as 
jn an action of interpleader. 

The money judgment of $2,000 against appellant United States Letter Carriers’ 
Mutual Benefit Association is reversed. In all other respects the judgment is 
affirmed. 

We concur: Waste, C. J-; Curtis, J.; Preston, J.; Shenk, J.; Langdon, J.; 
Ira F. Thompson, J. 


SANDROSKY v. PRUDENTIAL INS. CO. OF AMERICA. 
PRUDENTIAL INS. CO. OF AMERICA vy. SANDROSKY et al. L. A. 13934. 
Supreme Court of California. March 28, 1933. 

20 Pacific Reporter (2d) 325. 

INSURANCE. 

Wife designated beneficiary in husband’s life policy held entitled to insurance 
money as against husband’s administrator, notwithstanding entry of interlocutory 
divorce decree and execution of property settlement before husband’s death. 

Interlocutory decree did not mention property rights, but contract of 
settlement recited that parties desired to settle their respective rights in 
community or separate property, and that wife conveyed, assigned, and 
transferred to husband all right, title, or interest she then had or might 
thereafter acquire in any property owned or possessed by husband or which 

he might thereafter acquire. Furthermore, after execution of property set- 

tlement, the parties by their joint act in writing changed conditions of pol- 

icy in other respects, but left provision naming wife as beneficiary un- 

changed, and thereafter husband borrowed money on policy and delivered 

policy to wife. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

In Bank. 

Appeal from Superior Court, Los Angeles County; Thomas C. Gould, Judge. 

Action by Eleanor Sandrosky against the Prudential Insurance Company of 
America, in which defendant insurance company filed cross-complaint interpleading 
the original plaintiff, Sam Newman, as administrator of the estate of Simon San- 
drosky, deceased, and others. Judgment for plaintiff, and the administrator ap- 
peals. 

Affirmed. 

Mark M. Cohen and Irwin M. Fulop, both of Los Angeles, for appellant. 

Davis & Thorne, of Los Angeles, for respondent. 

Loeb, Walker & Loeb, of Los Angeles, for Prudential Ins. Co. 

Preston, Justice. 


This record presents a contest between the surviving widow, Eleanor San- 
drosky, and the personal representative of Simon Sandrosky, deceased, over the 
disposition of the proceeds of a policy of insurance on the life of the said deceased, 
wherein the wife is named as the sole beneficiary. She sued defendant Prudential 
Insurance Company for the proceeds of the policy. The insurance company in 
turn interpleaded all the claimants and paid the proceeds into court, being thereby 
released from further liability. The issues were made up, and a trial was had 
which resulted in findings and judgment for plaintiff, the widow of the decedent, 
Simon Sandrosky. Defendant Sam Newman, as administrator of the estate of 
said Simon Sandrosky, has appealed. 

To grasp the law point involved, it is necessary to set forth the further facts 
as follows: The insurance policy was dated July 1, 1929. In 1931 marital differ- 
ences arose between said wife and husband, as the result of which a divorce ac- 
tion was instituted by the wife on March 6, 1931. On March 9th a written property 
settlement was executed without special mention of the policy of insurance. An 
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interlocutory decree of divorce followed on April 13, 1931. On April 16, 1932, the 
husband met his death through an accident. The final decree of divorce was never 
entered. The interlocutory decree does not mention property rights. The con- 
troversy here arises from the said contract of settlement which appellant claims 
bars or estops plaintiff from claiming the proceeds of said policy. The material 
part of said agreement is as follows: “Whereas, the parties hereto are desirous of 
settling once and for all their respective rights in and to any community or sep- 
arate property that they now have or may hereafter acquire. * * * Party of the 
first part (wife) does also by this instrument grant, convey, assign and transfer 
to party of the second part all right, title or interest she now has or which she 
may hereafter acquire in any property now owned or possessed by party of the 
second part or which he may hereafter acquire.” 

Presumably, at least, the premiums paid on this insurance policy were from 
the community funds of the husband and wife but there is even ground for con- 
jecture that said premiums were paid from the separate property of the wife, as 
under said property settlement all property mentioned was separate property of 
the wife, and she agreed to pay the husband from the returns thereof the sum of 
$200 instead of receiving any sum or sums from him. If it be conceded that the 
terms of the property settlement were broad enough to transmute the community 
rights of the parties in the policy of insurance into separate property of the de- 
ceased, still that concession would not conclude this controversy, for such a con- 
veyance would not affect the wife’s status as the beneficiary. Such a right, stand- ° 
ing alone, is no more than an expectancy; it is not a property right, and therefore 
it is not the subject of settlement. The beneficiary could be changed at any time 
at the will of the insured. In the case before us, the parties by their joint act in 
writing on March 30, 1931, changed the terms and conditions of the policy in other 
respects, but left the provision naming the wife as beneficiary unchanged. On Sep- 
tember 15, 1931, the husband, presumably with the aid and signature of the wife, 
borrowed a sum of money on the policy. In addition to this, the husband delivered 
the policy to the wife. These three separate and distinct acts, published and re- 
published during the period subsequent to the execution of the property settlement, 
in addition to oral testimony in the record to the same effect, show conclusively 
that the husband intended that the wife take under the policy at his death. 

The judgment is affirmed. 

We concur: Waste, C. J.; Curtis, J.; Ira F. Thompson, J.; Shenk, J.; Lang- 
don, J.; Seawell, J. 


GEM CITY LIFE INS. CO. v. STRIPLING. No. 9045. 


Supreme Court of Georgia. Jan. 13, 1933. 
Rehearing Denied Feb. 23, 1933. 
168 Southeastern Reporter 20. 


INSURANCE. 
Evidence held as matter of law to require finding that insured’s death resulted 
from suicide within provision of life policy denying recovery. 

The evidence disclosed that insured was found alone in his room sit- 
ting on side of bed leaning slightly forward with a fresh bullet hole be- 
hind his left ear. The pistol was lying on the bed a few inches from his 
right hand, and it appeared that one cartridge had been fired, and there 
were powder burns on the scalp adjacent to the wound, and also on the 
fingers of both hands. There was no evidence of any prior struggle or 
commotion, and no cause to suspect violence by another person. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Syllabus by the Court. 

There being no conflict in the evidence as to the physical facts connected with 
the insured’s death, and these facts demanding the inference of suicide, and the 
policy of life insurance sued on in the counterclaim containing a provision that in 
the event of self-destruction by the insured, whether sane or insane, within two 
years from the date of the policy, the liability of the insurer should be limited to 
the amount of premiums paid, and it appearing that the death of the insured oc- 
curred within two years from the date of the policy, the verdict in favor of the 
beneficiary for the face amount of the policy was contrary to the evidence and un- 
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authorized as a matter of law, and the court erred in refusing a new trial. 

Russell, C. J., and Atkinson, J., dissenting. 

Error from Superior Court, De Kalb County; John B. Hutcheson, Judge. 

Action by E. W. Stripling against the Gem City Life Insurance Company. 
There was judgment for plaintiff and an order refusing a new trial, and defendant 
brings error. 

Reversed. 

Bryan, Middlebrooks & Carter, of Atlanta, and B. H. Burgess, of Decatur, for 
plaintiff in error. 

Poole & Fraser, of Atlanta, for defendant in error. 


TRAVELERS’ INS. CO. v. TUCK. No. 22257. 
Court of Appeals of Georgia, Division No. 2. March 2, 1933. 
168 Southeastern Reporter 81. 
INSURANCE. 
Exclusion from jury’s consideration of issues whether group policy was can- 


celed before disability, and whether insured paid premiums after cancellation, held 
error. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Error from City Court of Walker County; James Maddox, Judge. 

Suit by Margaret Tuck against Travelers’ Insurance Company. Judgment for 
plaintiff, and defendant brings error. 

Reversed. 

Rosser & Shaw, of La Fayette, and Wright & Covington, of Rome, for plain- 
tiff in error. 

Julius Rink, of La Fayette, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

1. Upon the trial of a suit against an insurance company by the insured under 
two separate certificates of insurance which had been issued to the plaintiff as an 
employee under a group insurance policy issued to the plaintiff’s employer, in which 
it was provided that the plaintiff would be entitled to benefits for described phys- 
ical disabilities arising during the employment of the plaintiff and while the policy 
was in force as to her, where the plaintiff claimed and sued for benefits for per- 
manent and total disability arising during her employment and while the policy 
was in force as to her, although there was adduced evidence in her behalf that she 
was in the employ of the employer when the physical disability complained of arose, 
and had paid to the employer all the premiums required to that date, yet where 
there was also adduced evidence that, before the plaintiff suffered the physical dis- 
ability complained of and when she claimed that she was in the employ of the em- 
ployer and had paid to the employer all premiums required to keep the policy in 
force as to her, her employment had terminated and the policy had at that time been 
as to her canceled by the employer, and also that she had not continued the pay- 
ment of premiums until the date when she suffered the disability complained of, 
and that at the time the disability arose, the insurance was not in force as to the 
plaintiff, the evidence was sufficient to authorize a finding by the jury that at the 
time the disability complained of arose, the plaintiff had not paid the premiums on 
the policy to that date, but that her employment had terminated at an earlier date 
as claimed by the defendant, and that the insurance had at that time been as to her 
canceled. It was error for the court to limit the jury to a determination of the 
issues only as to the time when the plaintiff’s employment had ceased, and whether 
she had suffered a disability which came within the terms of the policy, and thereby 
exclude any consideration by the jury of the issues as to whether the insurance 
had as to her been canceled prior to the disability complained of, and that she had 
not paid any premiums from the date when the defendant claimed the insurance 
had been canceled to the time when the plaintiff claimed the disability complained 
of arose. This was error prejudicial to the defendant; and since a verdict was 
found for the plaintiff, this error demands the grant of a new trial to the defend- 
ant. 


2. Since a new trial is granted, it is unnecessary to pass upon assignments of 
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error which relate to matters that will not necessarily arise upon another trial. 
Judgment reversed. 


Jenkins, P. J., and Sutton, J., concur. 


GETSINGER v. UNION MUT. LIFE INS. CO. OF IOWA. No. 41642. 
Supreme Court of Iowa. March 7, 1933. 
247 Northwestern Reporter 260. 
1. INSURANCE. 

Whether insured’s statement in examination blank that he had slightly ab- 
normal blood pressure and statements regarding previous medical attention and 
rejection for insurance and statements regarding health made in warranty of 
health blank constituted fraudulent representations held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. ; 

Refusal by insurer to whom applicant applied for life insurance to change 
previous rejection of applicant held not “second rejection” so as to constitute ap- 
plicant’s statement he was once rejected fraudulent representation as to insurer 
issuing life policy. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

3. INSURANCE. 

Alleged second rejection of life insurance applicant stating he was once re- 
jected could not prejudice insurer issuing policy, where second rejection was on 
same grounds as first. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

4. INSURANCE. 

Rejection of insured’s “trial applications” for life policy held not “rejection” 
by other insurers so as to constitute insured’s failure to disclose such fact fraudu- 
lent representation as to insurer issuing life policy. 

“Trial application” consists of mere correspondence between the local 
agent and the insurer’s home office whereby the agent submits a prospect 
with his doubts to the insurer, and is done in advance of actually securing 
the prospect, of any application by the prospect, and in advance of medical 
examination. 

(For other cases, see Insurance, Dec. Dig. § 300.) 


Appeal from District Court, Polk County; Frank S. Shankland, Judge. 

Action at law upon a policy of life insurance. The defendant in effect ad- 
mitted the issuance of the policy, and pleaded affirmatively that the policy was 
obtained by fraudulent representations and was void for that reason. At the close 
of the evidence, the defendant filed a motion for a directed verdict, which motion 
was overruled. The jury rendered a verdict for the plaintiff, and judgment was 
entered thereon. The defendant has appealed. 

Affirmed. 

Harold S. Thomas, of Des Moines, for appellant. 

Maxwell & Ryan, of Des Moines, for appellee. 

Evans, Justice. 

The defendant submits his appeal upon the sole question as to whether its 
motion for a directed verdict should have been sustained. It does not ask a review 
of mere errors, if any, committed upon the trial. Its contention is that the evidence 
of fraudulent representations is conclusive, and that the trial court erred in over- 
ruling its motion for a directed verdict. 

The defendant is a life insurance company with its principal office in the city 
of Des Moines. It solicits its business by mail and not through the personai 
efforts of agents. The insured in this case was T. R. Getsinger, a bank cashier, 
in Johnson City, Tenn. The method of approach to a “prospect” adopted by the 
defendant has in it some degree of indirection. In some manner, not disclosed in 
the record, the defendant obtained the name of the insured as a prospect. It 
mailed to him a postal card, the face of which was covered with typewritten 
matter with certain blank spaces left therein. It requested the insured to fill in 
the blank spaces and to sign the card as a whole and return the same. The follow- 
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ing is a photostatic copy of the face of the card after the blank spaces had been 
filled by the insured: 


The back of the card was covered with printed matter purporting to be 
“General Agreements” and purporting to constitute an application for imsurance. 

In this form the card was returned to the defendant. The defendant’s re- 
sponse thereto was the following letter: 

“Dear Mr. Getsinger: I thank you sincerely for the kind consideration you 
have given to our president’s correspondence descriptive of the life insurance op- 
portunity offered by the Union Mutual Life of Iowa. Upon reviewing your ‘ap- 
plication, as a preliminary to its approval of the issuance of a policy, our Medical 
Director observed an impairment, outlined in your application as abnormal blood 
pressure. Our Doctor Gray suggests that the issuance of the policy be postponed 
for six months, at which time, on condition that your recovery has progressed 
without complications of any kind, we would be enabled to prepare for you at 
the standard rate, without restrictions or limitations of any kind. We are ac- 
cordingly, filing your application for further consideration six months from the 
date of its receipt, November 5, 1927, etc. 

“Yours cordially, 
“C. G. Shulz, Secretary.” 

At this point the correspondence was suspended until on or about May 17, 
1927, when the insured received from the defendant company a purported “War- 
ranty of present health condition.” The insured was requested to fill in certain 
blank spaces and to return the paper duly signed. Such paper with blanks duly 
filled was signed and returned as requested to the defendant. The matter inserted 
in the blank spaces is indicated herein by italics. In such form it was as follows: 

“Union Mutual Life Company of Iowa. 
“Warranty of Present Health and Condition 
“Policy No. 
“May 17, 1927 

“I, T. R. Getsinger, of Johnson City, Tenn. hereby warrant that I am at this 
time, in all respects, in good, sound and unimpaired health and condition; that I 
have not, since the date of my application, except as recorded below, consulted any 
physician, surgeon, or other practitioner, respecting my mental or physical health 
and condition; and it is understood and agreed that if settlement of said premium 
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is accepted by said Company, it shall be solely in consideration of the warranties 
herein made. 

“Date of last attendance, Feb. 1927 

“Physician’s name, Dr. E. T. West 

“Name of disease or sickness, Cold 

“Duration of sickness or accident, Two days 

“Witness, S. J. Rose. 

“Signed—T. R. Getsinger” 

The foregoing comprises all the preliminaries preceding the issuance of the 
pglicy on June 7, 1927. On December 30, 1927, the insured was taken with sudden 
and severe illness from which he never recovered. He was taken to a Philadelphia 
hospital, and was operated upon for the removal of his gall bladder. He died on 
May 20, 1929. 

{1] I. The alleged false representations charged by the defendant in its 
answer are contained in the two papers signed and returned by the insured to the 
defendant company and dated respectively November 2, 1926, and May 17, 1927. 
The defendant in its answer charged as follows: 

“That said assured knew that instead of a slightly abnormal blood pressure, 
he was suffering a highly abnormal blood pressure ever since February of 1924 
and had been so advised by Dr. West. 

“The assured further knew that during the five years preceding May 17, 1927, 
he had suffered an attack of typhoid fever, an attack of flu; that he had had an 
operation for the removal of his tonsils in an effort to lower said blood pressure 
and remove the cause therefor, for which he had consulted three different physi- 
cians, all for a serious impairment and condition of his health.” 

The evidence on behalf of the insured disclosed the following medical history: 
In 1912 the insured, then twenty-six years of age, suffered an attack of typhoid 
fever, from which he fully recovered. From such date until February, 1924, he 
suffered no physical disability that interfered with his daily work. He did have 
at all times an abnormal blood pressure. The family physician had never been 
able to determine the cause of it. He suffered an illness in February, 1924, and 
was in the care of his physician for 30 or 60 days. During this period his tonsils, 
being in bad condition, were removed. He thereafter improved promptly and re- 
sumed his regular work. From that time until December 30, 1927, he had not lost 
a day from his regular work. He had, however, been under medical treatment for 
two days in February, 1927. He diagnosed his own indisposition as a “cold.” As 
against the foregoing Dr. West testified to certain dates that he treated the insured 
in the year 1927. This testimony of Dr. West was corrected by Mrs. Getsinger. 
The doctor’s testimony was predicated simply upon the dates of charges in his 
books. Mrs. Getsinger testified that all those charges save two days in February 
were incurred in connection with her own illness. This testimony of the wife was 
not challenged by the doctor. Even if it had been, it would not remove the issue 
from the domain of the jury. The defendant’s allegation that the insured had an 
attack of typhoid fever within the 5-year period preceding May 17, 1927, is without 
support. Such attack was in 1912. The so-called “attack of Flu” charged in the 
answer was had in February, 1924, when the insured was under the care of the 
doctor for a period of 60 days. It was at that time that the operation upon the 
tonsils was had. The defendant in its answer charges false representation in the 
use of the words “slightly abnormal blood pressure.” The jury could find that tie 
use of the word “slightly” expressed the honest hopefulness and optimism of the 
insured. Be that as it may, he did report that he was rejected by the Mutual Life 
Insurance Company because of abnormal blood pressure. The defendant in its 
letter of response interpreted it in just that language: “Abnormal Blood Pressure.” 
The defendant through its medical department should be deemed to know the 
dubious and sinister meaning of abnormal blood pressure. Because of such blood 
pressure, the defendant wrote to the insured that the consideration of his ap- 
plication would be postponed for six months. No further inquiries upon that sub- 
ject were ever made by the defendant. Its next communication was that of May 
17, 1927. The only question propounded at that time was whether the prospect 
had consulted any physician since the date of his application (November 2, 1926). 
Blanks were furnished for the answering of this question. It was truthfully an- 
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swered to the effect that in February, 1927, he had been under the care of his 
physician for two days. The sum of the situation under the evidence for the 
insured was that prior to February, 1924, the insured had had no medical atten- 
tion since his attack of typhoid fever in 1912; that after March, 1924, he had had 
no medical care except for two days in February, 1927; that after February, 1927, 
he had had no medical care until the serious illness which befell him on December 
30, 1927. Upon such state of the record we see little room for saying that a jury 
question was not presented. 


{2, 3] II. Another charge of fraudulent representation is predicated upon the 
claim that the insured was twice rejected by the Mutual Life Insurance Company, 
whereas he reported only one rejection. This contention lacks substantial support in 
the defendant’s evidence. What appears is that the insurance company rejected the 
application on the ground of abnormal blood pressure. The local agent, who looked 
upon the insured as his prospect, purported to be dissatisfied with the attitude of 
his company and wrote to them asking reconsideration of the case. The response 
he got from the company was that there would be “No change.” This circum- 
stance furnishes the basis of the charge that the insured was twice rejected. If 
it had been literally true, it worked no prejudice to the defendant; nor was it a 
concealment of facts. The so-called second rejection was upon the same ground 
as the first, and was a mere adherence to a decision, which was intended to be 
final, when made. 


[4] III. A further charge of the defendant is that the insured had been re- 
jected by several other insurance companies, and that such fact was withheld from 
the defendant. What appears in the evidence of defendant is that in the year 1919 
certain local insurance agents for different companies looked upon the insured as 
a prospect, and each of them tried to secure him. When they discovered that he 
had an abnormal blood pressure, they knew that it would be an obstacle in the 
way of getting their applications through. The record shows that there is a 
custom or practice among insurance agents, approved by the insurance companies, 
known as “trial applications.” This trial application consists of mere correspond- 
ence between the local agent and the home office whereby the agent submits the 
prospect with his doubt to the company. This is done in advance of actually 
securing the prospect, and in advance of any application by the prospect, and in 
advance of medical examination. In 1919 a correspondence of that kind was had 
in four instances by as many agents writing respectively to as many companies. 
Each agent was informed by the home office that the abnormal blood pressure 
would bar the prospect. When it is further considered that these transactions were 
had in 1919 and that the defendant company confined its inquiries to a period of 
five years preceding November 2, 1926, the significance of such alleged rejections 
is not persuasive. 

Another case may be mentioned. It is claimed that the Missouri State Life 
Insurance Company rejected the application of the insured for insurance, and that 
this was concealed from this defendant. When did such rejection occur? Novem- 
ber 22, 1926. The false representations charged by the defendant were made, if at 
all, on November 2, 1926. These dates show that the alleged rejection occurred 
twenty days after the alleged representation had been made. Several other cases 
of alleged rejection are set forth in the record. We can not review them in 
detail. We have read all the evidence pertaining thereto. Behind each one of them 
we find a question mark of some kind. For instance, it is claimed that the insured 
was rejected by the 7Etna Life Insurance Company and by the New York Life 
Insurance Company. As against this it is made to appear that he carried policies 
in each of said companies and that each policy was paid without contest. Further- 
more, his widow testified that she was familiar at all times with his business and 
with his insurance applications, and that she knew that he had never been rejected 
by any company except the Mutual Life Insurance Company. 

The foregoing must be deemed a sufficient indication of the general character 
of the evidence. It is quite impracticable for us to go into further details without 
unduly extending this opinion. The record, as presented, is not conducive to a 
very detailed discussion. It is presented here in a principal abstract with four 
amendments. There are many scores of exhibits. They are indexed only in an 
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amendment to the abstract. The exhibits are not self-identifying. There are many 
Exhibits 1, and as many Exhibits 2, and Exhibits 3, etc. This multiplicity of 
designation deprives us of a convenient reference in the opinion to any exhibit in 
the record. It should be said, however, that we have suffered no special incon- 
venience in the reading of the record. What is clear to us upon a. careful con- 
sideration of the whole record is that the appellant has not been able to get away 
from the jury issue. From no view of the record could we say that the defendart 
has affirmatively established fraudulent intent as a matter of law. The trial court 
submitted the question to the jury. The defendant submitted three special intes- 
rogatories for findings of fact, all of which were answered adversely to it. The 
issue was within the domain of the jury. Such is the only question submitted. 

The judgment below is accordingly affirmed. 

Kindig, C. J., and Stevens, Albert, Donegan, and Utterback, JJ., concur. 


DAWSON et al. v. BANKERS’ LIFE CO. No. 41565. 
Supreme Court of Iowa. March 14, 1933. 
247 Northwestern Reporter 279. 
1. INSURANCE. 

In action to recover double indemnity under life policy, whether internal in- 
juries allegedly sustained when insured, while playing baseball, slid into base, re- 
sulted from “accidental means,” held question for jury. 

Death results from “accidental means” within double indemnity clause 

in life insurance policy, if death follows or results from a voluntary act of 

the insured, and the act is one which is not manifestly dangerous, but which 

is ordinarily done or performed without serious consequences to the doer. 

An effect which does not ordinarily follow and cannot be reasonably anti- 

cipated from the use of those means, an effect which the actor did not in- 

tend to produce and cannot be charged with the design of producing, is 
produced by “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

Testimony of physician who attended insured after accident, based on person- 
al examination, held not conclusive on cause of death, where expert medical tes- 
timony, based on hypothetical questions, contradicted same. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 

Where proof of death under life policy is duly furnished but is not satisfac- 
tory, insurer should furnish additional blanks when requested or advise claimant of 
additional proofs required. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

7. INSURANCE. 

Where proofs of loss under life insurance policy are insufficient, insurer’s 
failure to object or call for additional information would constitute waiver of 
further proof. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

9. INSURANCE. 

Insurer’s denial of liability under life insurance policy operates as waiver of 
proofs of loss or defects therein. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

10. INSURANCE. 

Where insurer under life policy denied all liability for double indemnity, fur- 
ther proofs of death by accidental means, if proofs furnished were insufficient, held 
waived. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

11. INSURANCE. 

To recover double indemnity under life policy, claimants have burden to show 
that death, resulted solely from bodily injury received through accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
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13. INSURANCE. : . : , 
In action to recover double indemnity under life policy, whether insured, while 
playing baseball, received accidental injury when sliding into third base, and wheth- 
er accidental injury was sole cause of death, held questions for jury. 
(For other cases, see Insurance, Dec. Dig, § 668[13].) 


Appeal from District Court, Greene County; R. L. McCord, Judge. 

Action at law by the beneficiaries upon a $1,000 life insurance policy with a 
double indemnity clause in case of accidental death by accidental means. 

The insured died September 17, 1930. The liability of the defendant company 
for $1,000 was never denied, and was promptly paid. The issue raised is whether 
the insured died from an accident, thereby making defendant liable for double 
benefits. 

The jury returned a verdict for the plaintiff, and judgment was entered there- 
on. The defendant appealed. 

Affirmed. 

Wilson & Harris, of Jefferson, and Alberson & Nourse, of Des Moines, for 
appellant. 

Ralph G. Howard and Chas. E. Hird, all of Jefferson, for appellees. 

KINTZINGER, Justice. 

The facts are substantially as follows: 


The insured was a young man 27 years of age. On the day of and shortly be- 
fore his death, he was engaged in playing a game of baseball. In running the ba- 
ses during the seventh inning, he made a slide to third base. 

It is plaintiffs’ contention that he was injured internally in the slide to third 
base. Some 15 or 20 minutes after the “slide” he was taken violently ill and re- 
moved to a doctor’s office, wherein he died in about one hour. 

Up to the time of receiving the alleged injury, he was strong, healthy, and ro- 
bust; had never had any rheumatism, influenza, venereal or other diseases, and 
never had any indication of heart or other organic trouble, which might cause a 
sudden death. He was a farmer, doing most of the work on a 160-acre farm, had 
been engaged in outdoor work, and was experienced in playing baseball. 

He was examined for life insurance by a company doctor about 90 days before 
his death, and was by him considered and recommended a good risk for insurance. 
At that time his blood pressure was normal. The doctor made an examination of 
his mouth, throat, teeth, chest, heart, pulse, temperature, and general build. His 
tonsils were somewhat affected, but the doctor made no report of it, and did not 
consider it sufficient to exclude insurance. 

On the day of the ball game, and up to the time he made the “slide,” no one 
observed anything wrong with him. He had played a good peppy game, and never 
played a better or faster game than he was playing that day. Before the 
“slide” he made no complaint whatsoever. 


After sliding to third base, another player made a two-base hit, and the de- 
ceased slowly sauntered into home plate. The next batter was put out on a fly, 
retiring the side. During the next, or first half of the eighth inning, the deceased 
was out in the left field, squatting down in a crouched position, and was not play- 
ing his usual game, in an upright position. 

At the end of the first half of the eighth inning, he walked in slowly towards 
home plate, humped over, with his hand over his abdomen. As he came along the 
third hase line, holding his side, he sank down on the ground. From that time on 
he suffered great pain until he died. After he came in from the field, he was 
met by some players who assisted him into an automobile. This was about 15 or 
20 minutes after he made the slide. After coming in from the field, he began spit- 
ting and vomiting blood. When he was picked up, he exclaimed: “Oh I am so 
sick.” While lying on the ground, he was groaning with pain and vomiting, and 
hig drops of sweat were standing out on his head. While in the car before leav- 
ing the ball field, he said to a fellow player: “Will, when you picked me up there, 
I thought I was going to die. I hurt myself when I slid to third base.” He also 
said: “When I made that slide into third base, I felt a tear in there” (indicating 
his abdomen). On the way down to the doctor’s office he complained of pain, 
and continued to hold his side until he died. He was somewhat relieved of pain 
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by i his leg to his abdomen, but on straightening it out again the pain in- 
creased. 

At the doctor’s office, when the doctor asked him where it hurt, he said: “I 
hurt right in there (indicating his abdomen). When I slid to third base out there, 
I felt a tear in there.” He died in the doctor’s office about a half hour after he 
arrived and about an hour and twenty minutes after the time he made the slide 
to third base. 

The evidence shows that the plaintiff was accustomed to sliding to bases, and 
that a slide to a base is not ordinarily followed by serious consequences. 

Several days prior to the ball game, deceased hurt his arm or wrist, requiring 
three stitches and a bandage. After the ball game, and at the doctor’s office, Dr. 
Thornburg, defendant’s witness, examined the arm, took out the stitches, said it 
was all healed up, and told deceased: “That ain’t what’s the matter with you.” 

Medical experts on behalf of claimants, in answer to hypothetical questions, 
testified that in their opinion, in a case of that kind, under the circumstances dis- 
closed by the evidence, the cause of death of a person receiving such injuries was 
from an internal injury or hemorrhage caused by external force, and that in their 
judgment death under those conditions would not be due to any natural cause or 
causes. 

The expert opinion evidence of the medical experts offered on behalf of the 
plaintiffs and defendant was conflicting as to the cause of decedent’s death. 

The testimony of the medical experts offered on behalf of the defendant was 
to the effect that a person, under the facts assumed in the hypothetical questions 
put to them, died from angina pectoris, and not from an accident. 

The medical evidence on behalf of the plaintiff showed that a person under 
the facts assumed in the hypothetical questions, based on the evidence, could not 
possibly have died from angina pectoris, and, in their opinion, the death was pro- 
duced by an internal injury caused by external force. 

The medical testimony shows that angina pectoris is simply the symptom of a 
diseased condition of the heart organs, and, if this disease in such organs did not 
exist, there would be no angina pectoris. The pathology showing the existence of 
disease would necessarily be present for some considerable length of time before 
an attack of angina pectoris occurred. One of the doctors testifying on behalf of 
the defendant made an examination of the deceased 90 days before his death, and 
failed to find any symptoms of such disease. Medical experts also showed that, 
if none of the diseases existed in the heart organs, physical exertion itself would 
not bring on an attack of angina pectoris. 

Plaintiffs’ witnesses testified that the presence of such diseases would be dis- 
covered by a physical examination of a person occurring 90 days before his death. 
This was admitted by defendant’s experts, but they say it could have been dis- 
covered upon such an examination, but that it might not. 

The provision of the policy relied on for double indemnity is as follows: 


“Upon receipt of due proof that the death of the insured resulted directly and 
independently of all other causes from bodily injury effected solely through ex- 
ternal, violent and accidental cause, the Bankers Life agrees to pay double the 
amount called for in the policy.” 


“This double indemnity benefit will not apply if the insured’s death resulted 
from some physical or mental infirmity or directly or indirectly from disease of 
any kind.” 

A certificate of the attending physician was furnished wherein the cause of 
death was given as angina pectoris. The first proofs of loss were furnished to the 
company by claimants about September 22, 1930, giving as the cause of death, an 
injury to decedent’s wrist, received nine days before his death. On September 
29th claimants filed an amendment to their first proofs, by furnishing another affi- 
davit, stating that the death of the insured resulted from an accident upon the 
baseball field on September 17, 1930. The claim that the cut had anything to do 
with the cause of his death was wholly abandoned, and at the trial the evidence as 
to the cause of death was centered upon the alleged accident upon the baseball field. 

About October 7, 1930, claimants received a letter from the insurance company 
denying liability for the double indemnity because no proof that insured’s death 
resulted from an accident was submitted to the company. A few days thereafter 
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claimant and his attorney visited the officers and attorney for the company at their 
office in Des Moines. At that time and place, claimant told the company they 
could furnish evidence to prove that deceased died accidentally, if they wanted it, 
and orally advised the company’s officers and attorney of the nature of such addi- 
tional proof. The conversation was had with Mr. Nourse, their attorney. At 
that time the attorney said he did not care for additional proofs, that they were not 
going to pay any of the extra $1,000, and that they refused to pay any of the addi- 
tional double indemnity. 

[1] I. One of the claims made in this case is that because the slide to third 
base made by the deceased was an ordinary occurrence in a ball game, that an in- 
jury resulting therefrom would not in itself be considered accidental. 

The requisites of the policy required a showing that death resulted exclusively 
from bodily injury inflicted through accidental means. In many jurisdictions the 
courts distinguish between accidental results and accidental means, and requires 
that both be proved in order to meet the provisions of such a policy. Such was 
the earlier rule in Iowa. In the case of Lickleider v. Iowa State Traveling Men’s 
Ass’n, 184 Iowa, 423, 166 N. W. 363, 367, 168 N. W. 884, 3 A. L. R. 1295, the early 
rule was modified, and it was there held that an accidental result and the accidental 
means by which it is caused are somewhat identical, and that proof of the former 
may be considered as proof of the latter. See, also, U. S. Mutual Accident Ass’n 
v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60; Budde v. Nat. T. Ben. Ass’n, 
184 Iowa, 1219, 169 N. W. 766. 

In the Lickleider Case, supra, we said: “The rule, clearly deducible from the 
overwhelming weight of authority, is that when injury or death follows or results 
from a voluntary act of the insured, and the act is one which is not manifestly 
dangerous, but which is ordinarily done or performed without serious consequences 
to the doer, such result is caused by accidental means. This is nowhere better 
stated that by Sanborn, J., in Western C. T. Ass’n v. Smith, 29 C. C. A. 223, 85 
F. 401, 40 L. R. A. 653, where he says: ‘An effect which does not ordinarily follow 
and cannot be reasonably anticipated from the use of those means, an effect which 
the actor did not intend to produce and * * * cannot be charged with the design 
of producing, * * * is produced by accidental means.’ ” 

In the Lickleider Case, supra, we also said: “In our judgment it was open to 
the jury to find from all these circumstances that in this involuntary and undesign- 
ed movement so unexpectedly produced he sustained a strain or injury to some of 
his vital orgamm, which proved fatal. A death so produced would be accidental 
both in cause and in effect.” 

If there was, therefore, any testimony from which it could be reasonably in- 
ferred that the decedent was injured in his slide to third base, and that such act 
of sliding is ordinarily done without serious consequences, the resultant injury 
would be considered as caused by accidental means, and the question of accidental 
death was properly one for the jury. 

There was objection to the competency of some of the medical evidence on 
behalf of the claimants, as to the cause of death in connection with an injury while 
making the slide to third base, as invading the province of the jury. Although 
such objection was made, the point was not raised in appellant’s brief and argu- 
ment, and is therefore not considered further. 

[2] II. The appellant contends that the testimony of the attending physician, 
based on his personal examinaton, cannot be put in question by expert opinion evi- 
dence of other doctors based upon proper hypothetical facts. The cross-exam- 
ination of the attending physician reveals the fact that he himself before the death 
of decedent did not know what was the matter with him, and his testimony would 
not be conclusive as to the cause of death, if expert evidence of other doctors con- 
tradicting the same was based upon proper hypothetical question. Such is the rul- 
ing in this state. Younkin v. Yetter, 192 Iowa, 279, 181 N. W. 793; Ball v. Skin- 
ner, 134 Iowa, 298, 111 N. W. 1022; Halfpap v. Gruis, 199 Iowa, 757, 202 N. W. 
502; Ranne v. Hodges, 181 Iowa, 162, 162 N. W. 803. In Younkin v. Yetter, 192 
Towa, 279, loc. cit. 284, 181 N. W. 793, 795, this court said: “Error is claimed in 
the refusal of the court to withdraw the appellee’s claim for injury to his wife. 
The appellant offered the testimony of a physician who had never attended the ap- 
pellee’s wife, but who, answering a hypothetical question, testified that the physical 
conditions described by the appellee’s wife might be due to natural causes. This 





Life] Dawson v. Bankers’ Life Co. 43 


testimony was properly admitted, but was not conclusive on the question. The ap- 
pellee’s wife testified regarding her condition of health before the injury and af- 
terward. Extensive arguments are presented to us on the question of whether or 
not appellee’s wife was injured, and the extent of such injuries, if any, and whether 
or not the conditions of which she complains were caused by the accident or are 
the result of natural conditions, or of imagination, or malingering. We cannot 
pass upon these disputed questions of fact. The finding of the jury has substantial 
support in the evidence, and we cannot interfere.” 

It is our conclusion, under the facts in this case, that the testimony of the at- 
tending physician was not conclusive, and that it could be put in question by other 
expert medical evidence. 

[3, 4] III. Appellant complains that the court erred in admitting evidence of 
statements made by the deceased after the injury is alleged to have been received. 
When deceased was picked up after he sank to the ground, on returning from the 
field, and about 15 minutes after he made the slide, he exclaimed: “Oh, I am so 
sick.” After they put him into an automobile, and before they left the ball ground 
for the doctor’s office, he also said: “Will, when you picked me up there I thought 
I was going to die. I hurt myself when IJ slid to third base.” He also said: “When 
I made that slide to third base, I felt a tear in there” (indicating his abdomen). In 
the doctor’s office, in reply to the doctor’s inquiry as to where it hurt, he said: “I 
hurt right in there (indicating). When I slid to third base out there, I felt a tear 
in there” (indicating). 

The questions eliciting these answers were all objected to as calling for hear- 
say answers and not being part of the res geste. 

During all of the time after he came in from the field at the end of the first 
half of the eighth inning he suffered intense pain until his death, about an hour af- 
terwards. These statements were all made shortly after the slide and while he 
was suffering extreme pain. 

It is the well-settled law in this state that statements made under such circum- 
stances are properly received as part of the res geste, and their admission is 
largely within the discretion of the trial judge. Farrow v. What Cheer Clay Pro- 
ducts Co., 198 Iowa, 922, 200 N. W. 625; Stukas v. Warfield-Pratt-Howell Co., 188 
Iowa, 878, 175 N. W. 81; Travelers’ Ins. Co. v. Mosley, 8 Wall. 397, 19 L. Ed. 437; 
Hinnah v. Seaba, 193 Iowa, 1206, 188 N. W. 909; Duncan v. Rhomberg, 212 Iowa, 
389, 236 N. W. 638; Wray v. Warner, 111 Iowa, 64, 82 N. W. 455. 


It is held in some states that evidence of this character is limited to statements 
made at the time an injury was received. Such is the rule announced in a number 
of cases cited by appellant. Western & A. R. Co. v. Beason, 112 Ga. 553, 37 S. E. 
863; Hill v. ZZtna Life Ins. Co., 150 N. C. 1, 63 S. E. 124; Keefer v. Pacific Mut. 
Life Ins. Co., 201 Pa. 448, 51 A. 366, 88 Am. St. Rep. 822; Eastman v. Boston & 
M. R. R., 165 Mass. 342, 43 N. E. 115; Chicago West Div. Ry. Co. v. Becker, 128 
Ill. 545, 21 N. E. 524, 15 Am. St. Rep. 144; Martin v. New York, N. H. & H. R. 
Co., 103 N. Y. 626, 9 N. E. 505. 


The great weight of authority, however, seems to be with the Iowa rule as 
announced in cases hereinbefore mentioned. In Travelers’ Ins. Co. v. Mosley, 8 
Wall. 397, 408, 19 L. Ed. 437, the court says: “The tendency of recent adjudications 
is to extend rather than to narrow, the scope of the doctrine. Rightly guarded in 
its practical application, there is no principle in the law of evidence more safe in 
its results. There is none which rests on a more solid basis of reason and author- 
ity.” 

In Hinnah v. Seaba, 193 Iowa, 1206, loc. cit. 1218, 188 N. W. 909, 914, we said: 
“The tendency of the courts has been to relax somewhat the old rule that the re- 
lation of a past event, no matter how closely it may be related to the transaction 
itself and other circumstances, is inadmissible. In the instant case the statements 
were made at a time and place and under such circumstances as to preclude the 
idea that the statements were made with sinister motives and with deliberate de- 
sign; that they were such as to afford a.reasonable or reliable explanation of the 
principal transaction. Within the rule of the cases, applied with care, the admis- 
sibility of such statements, under the circumstances of a particular case, is largely 
within the discretion of the trial judge.” 

In the case of Stukas v. Warfield-Pratt-Howell Co., 188 Iowa, 878, loc. cit. 888, 
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175 N. W. 81, 84, we said: “An examination of these cases demonstrates that this 
court is not in harmony with the extreme view entertained by some authorities that 
to be admissible as res geste the statements offered in evidence must have been 
spoken at the very time of the injury, or so near thereto as to be practically con- 
current with the accident itself. * * * ‘The time element, while important, is not 
controlling under all circumstances.’ We have repeatedly said that the proper test 
of admissibility of such statements is whether they relate to the principal trans- 
action and are explanatory of it and are made under such circumstances of excite- 
ment still continuing as to show they are spontaneous and not the result of delib- 
eration or design.” 

In the case at bar, the deceased made a slide to a base. He continued in the 
game only a half inning, during which his actions on the ball field were not as us- 
ual. Immediately after coming in from the field, he sank on the ground. From 
that time on until his death he complained of great pain and suffering. He made 
these statements while in this condition, shortly after he made the slide. There is 
no evidence tending to show any ulterior motive. We find no error in the ad- 
mission of this evidence. 

[5] IV. It is also claimed that, even though the statements were part of the 
res geste, they were expressions of an opinion by a lay witness and not admissible. 
A nonexpert witness may not be competent to testify as to the nature of an in- 
jury generally, but in this case the statements made by the deceased were part of 
the res geste and were in the nature of the statement of a fact. It might not be 
competent for one lay witness to testify that another witness was suffering pain. 
The testimony of a lay witness as to whether he himself suffered pain is the best 
kind of evidence. The expressions of a witness as to his feelings are properly ad- 
missible, and the admissibility thereof within the discretion of the trial judge, es- 
pecially when made as part of the res geste. Frink & Co. v. Coe, 4 G. Greene, 
555, 61 Am. Dec. 141; Ferguson v. Davis County, 57 Iowa, 601, 10 N. W. 906; 
State v. Hickman, 195 Iowa, 765, 193 N. W. 21; Stukas v. Warfield-Pratt-Howell 
Co., 188 Iowa, 878, 175 N. W. 81; Wray v. Warner, 111 Iowa, 64, 82 N. W. 455. 

The statement of deceased that he felt something tear in his abdomen when he 
made the slide to third base is merely the expression of his bodily feeling. In the 
case of Frink & Co. v. Coe, 4 G. Greene, 555, loc. cit. 556, 61 Am. Dec. 141, the 
court said: “This declaration of the party was a part of the res geste. It was con- 
temporaneous with the injury, and illustrated its character. It expressed the bodily 
feelings of the party, the location and nature of his suffering.” 

In the case of Ferguson v. Davis County, 57 Iowa, 601, loc. cit. 605, 10 N. W. 
906, 908, this court said, in reference to a statement of a witness who testified that 
his ribs were fractured: “It is apparent that a fracture of the ribs may be of such 
unmistakable a character that the person having sustained the injury may have 
positive knowledge of the fact. In such case he does not give an opinion as an 
expert, but states simply a fact. Any one who knows a fact may testify in regard 
to it. It is not necessary that a witness should be an expert before he can be al- 
lowed to testify that his ribs were fractured.” 

If the witness were alive and on the witness stand, he would be permitted to 
testify that when he slid he felt a tear in his abdomen, as this would not be the 
statement of an opinion; it would not be a diagnosis of his condition, but would 
merely be a statement of a fact as to his feelings and his sufferings. And, when 
this statement was part of the res geste, it was competent. We find no error in 
admitting it. 

The statements made by the deceased were made under the excitement and 
during the continuation of the extreme pain suffered by him shortly after 
receiving the injury and prior to his death. 

[6-10] V. Complaint is made of the court’s action in overruling appellant’s mo- 
tion for directed verdict because of plaintiff’s failure to furnish due proofs of 
death from accidental cause. The record in this case shows that notice of dece-- 
dent’s death through accidental cause was furnished the company. The first notice, 
given within a few days after decedent’s death, stated that the death was occasioned 
by an accidental injury on a corn binder September 8, 1930. 


On September 29, 1930, the beneficiaries notified the defendant by an amend- 
ment to their first proof of loss alleging that the death resulted from an accident 
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and injury received on September 17, 1930, while playing ball at Guthrie Center. 
Thereafter on October 7, 1930, the defendant company acknowledged receipt of 
claimants’ amended proof of loss, and in a letter advised them that their claim as 
to double indemnity was denied for lack of proof of accidental cause. After re- 
ceipt of said letter, claimants offered to furnish any additional proof defendants 
might require. This was done early in October, 1930. It is now claimed that ap- 
pellees failed to furnish due proofs of death from accidental cause as required by 
the policy. 

Appellees contend that due proofs of loss were furnished, and that, if they 
were not sufficient, appellant waived the furnishing of additional proofs, by failing 
to object to the proofs furnished, within a reasonable time. Appellees were in- 
formed by the company, through its officers, that it would be useless to furnish 
them any further proofs; that the company denied liability for a double indemnity, 
and refused to recognize any further liability. This was all done within the time 
in which proofs were required to be made, under the policy. The policy provides 
that: “All proofs of death must be furnished upon the blanks supplied by the 
Company,” and “upon receipt of proof that death resulted directly from bodily 
injury solely through external accidental cause, the Company agrees to pay double 
benefits.” The record shows that claimants furnished a proof of loss upon one of 
the company’s blanks on September 22, 1930. After sending such proofs, claimants 
discovered that the death was caused solely by an accidental injury received on 
the baseball field and not from angina pectoris as originally reported. On Septem- 
ber 29, 1930, they amended their proofs by furnishing the company an additional 
affidavit showing death resulting from an accident received on the baseball field. 

The policy does not require that proofs of loss must all be contained in one 
particular statement or blank, or that they could not be amended. The evidence 
shows the proofs were amended, and that claimants asked for, but were refused, 
further blanks for that purpose. The policy does not provide that the proofs first 
furnished should constitute the sole and only proofs of loss, or that they would be 
binding and conclusive. In some cases cited by appellant it is held that payment 
was conditioned upon furnishing proofs satisfactory to the insurer. Such a pro- 
vision is not contained in the policy in question. If proof of death is duly fur- 
nished and the same is not satisfactory to the company, it should furnish addi- 
tional blanks when requested or advise claimant of what additional proofs are 
required, if the request is timely made. Under this policy the defendant became 
liable “upon receipt of due proofs that the death of the insured resulted directly 
and independently of all other causes, from bodily injury effected solely through 
external, violent and accidental cause.” Such proof was furnished by the amend- 
ment sent to defendant on the 29th of September, 1930. There is no claim that it 
was received too late. The additional proof advised the company “that the accident 
and injury to said deceased which resulted in his death, occurred on September 
17, 1930 while playing ball at Guthrie Center, lowa, and that the facts concerning 
such injury were not known to the claimants when they signed the original proof 
of September 22, 1930; that the nature of said injury was an internal rupture or 
injury, the exact nature of which they were unable to state.” If the original state- 
ment advised the company that the death may have resulted from one cause, and 
the claimants later discovered the death was due to another, there is nothing in 
the policy precluding claimants from so showing. 


If there were any defects or insufficiencies in the proofs furnished, the failure 
of defendant to object thereto or to point out specific defects, or call for additional 
information, would be a waiver of further proof. Dyer v. Des Moines Ins. Co., 
103 Iowa, 524, 72 N. W. 681; Young & Co. v. Hartford Fire Ins. Co., 45 lowa, 
377, 24 Am. Rep. 784; Jack v. Farm Property Mut. Ins. Ass’n, 205 lowa, — 
217 N. W. 816; Elmore v. Southern Surety Co., 207 Iowa, 872, 224 N. W. 32: 
Sinclair & Co. v. National Surety Co., 132 Iowa, 549, 107 N. W. 184; oo v. 
Des Moines Fire Ins. Co., 84 Iowa, 135, 50 N. W. 558. 

In the case of Dyer v. Des Moines Ins. Co., 103 Iowa, 524, loc. cit. 531, 72 
N. W. 681, 683, we said, quoting from Wood on Insurance, p. 968: “It seems to be 
settled beyond dispute that, where there are defects in the proofs of loss, 
whether formal or substantial, or, indeed, in any respect which could have been 
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supplied if specific or other objections had been made thereto by the underwriters, 
a failure on their part to object to the proofs upon that ground, or to point out 
the specific defect, or to call for the information omitted within a reasonable time, 
is considered a waiver, however, defective, informal, or insufficient such proofs 
may be.” 

‘The question of waiver was submitted to the jury with the issues without 
challenge by motion or otherwise. It is the rule of law that, if a case is tried by 
the parties upon a certain theory, it cannot be questioned for the first time on 
appeal. Ormsby v. Graham, 123 Iowa, 202, 98 N. W. 724; Roberts v. Ozias, 179 
Towa, 1143, 162 N. W. 584; State Bank of Chicago v. Oyloe Piano Co., 195 Iowa, 
1152, 193 N. W. 403; 5 Joyce on Law of Insurance, § 3373; Washburn-Halligan 
Coffee Co. v. Merchants’ B. Mut. Fire Ins. Co., 110 Iowa, 423, 81 N. W. 707, 80 
Am. St. Rep. 311; Parsons v. Grand Lodge A. O. U. W., 108 Iowa, 6, 78 N. W. 
676; Bloom vy. State Ins. Co., 94 Iowa, 359, 62 N. W. 810; Carson v. German Ins. 
Co., 62 Iowa, 433, 17 N. W. 650. 

It is also the law of this state that, where the insurer denies all liability under 
a policy, such denial operates as a waiver of proofs of loss, or defects in proofs 
already furnished. Richardson v. Farmers’ Mut. Hail Ins. Ass’n (Iowa) 241 N. W. 
414, 415. In the Richardson Case, above cited, we said: “The rule is well es- 
tablished that a denial by the insurer of all liability under the policy will operate 
as a waiver of the provisions requiring notice and proofs of loss, or any defects 
in notice of proofs.” 

The evidence in this case shows that the defendant company denied all lia- 
bility for double indemnity under the policy in question. The furnishing of further 
proofs was therefore waived. Washburn-Halligan Coffee Co. v. Merchants’ Brick 
Mut. Fire Ins. Co., 110 Iowa, 423, 81 N. W. 707, 80 Am. St. Rep. 311; Parsons 
v. Grand Lodge A. O. U. W., 108 Iowa, 6, 78 N. W. 676; Bloom v. State Ins. 
Co., 94 Iowa, 359, 62 N. W. 810; Carson v. German Ins. Co., 62 Iowa, 433, 17 
N. W. 650; Boyd v. Cedar Rapids Ins. Co., 70 Iowa, 325, 30 N. W. 585. 

[11-13] VI. It is also uurged that the court erred in overruling defendant's 
motion for a directed verdict because the evidence failed to show that the in- 
sured’s death resulted from bodily injury solely through accidental means. It is 
the law that, in order to recover on a policy of this kind, the claimants must show 
by a preponderance of the evidence that the death resulted solely from bodily 
injury received through accidental means. 

It is unnecessary to repeat the evidence which has already been set out. From 
this evidence, the questions as to whether or not the deceased received an acci- 
dental injury at the time he made the slide to third base, and whether or not the 
accidental injury so received was the sole cause of his death, were purely ques- 
tions for the jury. The jury was properly instructed that the burden of proof 
was upon plaintiff to show that Dawson sustained bodily injury in sliding to 
third base; that the injury was effected solely through external, violent, and acci- 
dental cause; that his death resulted directly from the bodily injury so sustained, 
independent of all other causes; and that plaintiffs did furnish defendant due 
proofs or that such proofs were waived. 

There is evidence showing that up to the day of his death he had always been 
in good health; had never had any signs of heart trouble; and that 90 days before 
his death he was examined for life insurance and found in good physical condi- 
tion; that on the day of his death he made a slide to third base; that immediately 
after the slide he did not play his usual game; that within 15 minutes after the 
slide he sank to the ground and was eliminated from the game; that shortly after 
the slide he said he hurt himself in the abdomen when he made the slide, and that 
he felt a tear in his abdomen when he made the slide; that he almost immediatel; 
after the slide spit and vomited blood; that he suffered intense pain almost con- 
tinuously after he quit the game till he died; that he died about one hour after 
the slide; that testimony of the medical experts shows that the cause of death 
under such facts was from an internal injury produced by external force; and 
that he could not have died from angina pectoris. Medical experts on behalf of 
appellees testified that the death, under the conditions and circumstances shown, 
was not due to natural causes, but was due to some external injury, strain, or 
blow, which could have been received in the slide to third base. 
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The rule of law is that, where any facts are shown, bearing upon the question 
which afford room for fair-minded men to conclude that one theory of the case 
is better supported than the other, the question should be submitted to the jury. 
Lunde v. Cudahy Packing Co., 139 Iowa, 688, 117 N. W. 1063; Carpenter v. 
Security Fire Ins. Co., 183 Iowa, 1226, 168 N. W. 231; First Nat. Bank v. Royal 
Ind. Co., 193 Iowa, 221, 186 N. W. 934; Lyons v. Farm P. M. Ins. Ass’n, 188 
Iowa, 506, 176 N. W. 291. 

There was a sufficient conflict in the evidence upon these questions to take 
them to the jury. 

We find no error in the record, and the judgment of the lower court is af- 
firmed. 

Kindig, C. J., and Stevens, Albert, Donegan, Anderson, Mitchell, and Utter- 
back, JJ., concur. 

Evans, J., took no part. 


WASHINGTON v. VICTORY INDUSTRIAL LIFE INS. 
CO. OF LOUISIANA. No. 14428. 
Court of Appeal of Louisiana. Orleans. March 27, 1933. 
146 Southern Reporter 766. 
1. INSURANCE. 


Insurable interest arising or implied from relationship will be deemed to 
exist when relationship is such that beneficiary has legal claim upon insured for 
services or support. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURANCE. 

“Insurable interest” exists where, from personal relations between beneficiary 
and insured, beneficiary has reasonable right to expect some pecuniary advantage 
from continuance of insuréd’s life or to fear loss from insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE. 

Insured’s loaning of small sums of money to beneficiary in industrial life 
policy and friendly relations between insured and beneficiary who were cousins 
held not to give beneficiary insurable interest in insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Julia Washington against the Victory Industrial Life Insurance Com- 
pany of Louisiana. From the judgment, plaintiff appeals. 

Affirmed. 


Wm. A. Green, of New Orleans, for appellant. 
Chas. I. Denechaud and Ernest J. Robin, both of New Orleans, for appellee. 
Hiccins, Judge. : 


This is a suit by the beneficiary of an industrial life insurance policy to re- 
cover the face value thereof, or $158. The defense is that the plaintiff applied for 
the policy, had herself designated as beneficiary, and paid the premiums thereon, 
aad, as the deceased was only related to her as a cousin, plaintiff was without any 
insurable interest in the life of the deceased, and therefore the policy is null and 
void, being contrary to public policy. 

There was judgment in favor of the plaintiff for the amount of the premiums, 
which had been tendered by the defendant, and dismissing the suit in all other 
respects at the plaintiff’s cost. She has appealed. 

The evidence shows that the plaintiff and the deceased were related as first 
cousins, being the offspring of two brothers. Plaintiff is married and the mother 
of several children, and resides with her husband and family. Her mother and 
father are living, as well as several sisters and brothers. The deceased was married 
and had one child, but was separated from her husband. She also had several 
brothers and sisters living at the time of her death. 

It is conceded by the counsel for the plaintiff that the propinquity of con- 
sanguinity between the plaintiff and the deceased alone was insufficient to give 
the plaintiff an insurable interest in the life of deceased, but he argues that, be- 
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cause of certain ties of affection between these parties and financial assistance 
rendered by the deceased in favor of the plaintiff, she thereby had an insurable 
interest in the life of deceased. 

{1, 2] In Rombach v. Piedmont & Arlington Life Ins. Co., 35 La. Ann. 233, 
48 Am. Rep. 239, the general rule is stated as follows: 

“The Books formulate the general principle somewhat in this way: when the 
insurable interest arises, or is implied from relationship, it will be deemed to exist 
when the relationship is such that the insurer has a legal claim upon the insured 
for services or support. Even though such legal claim does not exist, yet where 
from the personal relations of the two, and the kindness and good feeling dis- 
played by the insured to the insuree, the latter has a reasonable right to expect 
some pecuniary advantage from the continuance of the life of the former or to 
fear loss from his death, an insurable interest will be held to exist. * * * 

“A majority of the reported cases will be found to be rested upon pecuniary 
considerations or expectations.” 

See, also, Robinson v. Washington Fidelity Nat. Life Ins. Co., 16 La. App. 
281, 134 So. 115. 

[3] The evidence in the instant case shows that the deceased earned her living 
by washing and ironing and was without any other income. The plaintiff testified 
that on occasions deceased loaned her small sums of money, and she, in turn, ad- 
vanced the deceased money, and that sometimes they repaid the loans, but at 
other times they did not, that there was a strong tie of affection between them 
resulting in mutual social and friendly visits, and that she felt that she could go 
to the deceased at any time and obtain material assistance to the extent of the 
deceased’s ability to respond. She does not pretend that she was wholly or partially 
dependent upon the deceased. 

The sister of the deceased, as a witness for the defendant, testified to the 
effect that the insured at no time ever lived with the plaintiff and at all times 
earned her own living, and that the insured, during her last illness, resided with 
the witness, who had her remains interred and paid the funeral bill out of the 
proceeds of a policy with the Metropolitan Life Insurance Company. 

We do not believe that the plaintiff has shown that she was deprived of any 
pecuniary support or material assistance as a result of the death of the insured. 
The mege loaning of small sums of money (i. e., two or three dollars) to plain- 
tiff by the deceased at various times certainly cannot be construed as partial main- 
tenance, or even reasonable material assistance. We have no doubt that these 
parties enjoyed a friendly relation, but under the law that is not sufficient to give 
the plaintiff an insurable interest in the life of her cousin. 

Finally, the plaintiff contends that the policy was procured with the aid and 
assistance of the deceased, and this was equivalent to the deceased making appli- 
cation for the policy herself, citing Dolan v. Metropolitan Life Ins. Co., 11 La. 
App. 276, 123 So. 379; New York Life Ins. Co. v. Murtagh et al., 137 La. 760, 69 
So. 165; Stuart et al. v. Sutcliffe et al., 46 La. Ann. 240, 14 So. 912; Succession 
of Hearing, 26 La. Ann. 326. The evidence on this issue fails to convince us that 
the plaintiff procured the policy, named herself as beneficiary, and paid the pre- 
miums thereon with the consent, aid, and assistance of the deceased. 


It is our opinion that the judgment of the trial court is correct, and, for the 
reasons assigned, it is affirmed. 
Affirmed. 
CAREY v. SOUTHERN LIFE & HEALTH INS. CO. No. 4488. 
Court of Appeal of Louisiana. Second Circuit. March 31, 1933. 
146 Southern Reporter 770. 
1. INSURANCE. 


Insured who failed to give notice required by life policy was not entitled to 
disability benefits. 


(For other cases, see Insurance, Dec. Dig. § 535.) 
2. INSURANCE. 


Courts cannot make new insurance contracts, even though insured’s failure 
to collect under contracts is result of ignorance. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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3. INSURANCE. ’ 

Where life policies lapsed for nonpayment of premiums, insured could not 
recover for alleged illegal cancellation or collect disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from City Court of Shreveport; David B. Samuel, Judge. 

Suit by Laura Carey against the Southern Life & Health Insurance Company. 
From judgment for defendant, plaintiff appeals. 

Affirmed. 

R. J. Newson, of Shreveport, for appellant. 

Bryan E. Bush, of Shreveport, for appellee. 

Drew, Judge. 

Plaintiff sued on three insurance policies, the combined premiums of which 
amounted to fifty cents per week. She attached to the petition two of said policies 
and alleged that the agent of defendant destroyed the other policy. The alleged 
destroyed policy not being in the record by duplicate or otherwise, we do not know 
what were its provisions and terms, and the same are not alleged by plaintiff. One 
of the policies attached to the petition provides for sick benefit of $5 per week, 
and $46.25 death benefit. The other provides for death benefit of $58, and no sick 
benefit. 

Plaintiff alleged that she had paid the premiums as due from the date of 
issuance, September 21, 1925, continuously through May 20, 1932, after which time 
defendant refused to accept any further premiums; that the amount of premiums 
paid on the three policies was $166, and that by the illegal cancellation of said 
policies on June 6, 1932, by the defendant she has been damaged in the amount 
of premiums paid, with 5 per cent. per annum interest thereon and $100 attorney’s 
fees. She further alleged that she became disabled in April, 1932, and her dis- 
ability continued to the day of filing this suit; and, in the alternative, prays for 
judgment for $150 for disability under the provisions of the policy, and $100 at- 
torney’s fees. 

Defendant contends that the policies were canceled on June 6, 1932, for fail- 
ure of insured to pay the premiums for the four weeks prior thereto. It denied 
that plaintiff at any time made any claim or submitted any evidence as to disability 
as called for by the insurance contract. 

Paragraph 15 of the policy reads in part as follows: 

“If any premium on this policy remains unpaid for four weeks after it is due 
as herein provided, this policy shall lapse and all liability hereunder shall cease 
and determine without notice of any kind.” 

Paragraph 13 of the policy reads, in part, as follows: 

“Failure of any agent to call for the purpose of collecting premiums will not 
excuse payment thereof within the time provided herein and will not prevent the 
lapse of the policy, etc.” 

We quote these provisions for the reason that plaintiff contends she had no 
one to pay premiums to, and the agent quit calling for the premiums. The evi- 
dence, however, does not bear her out in this contention. The agent called for 
the premiums until she ceased paying and the four weeks had passed and the 
policies lapsed. The evidence is clear that plaintiff ceased paying of her own 


accord because she thought the agent should bring her money instead of coming 
to get her money. 


She is a very ignorant old negro woman, about 66 years of age, and doctors 
who examined her in February, 1932, testified that she was suffering from a 
goiter of two years’ standing; had high blood pressure, and should not be at 
work. It appears, however, that she was working, washing and ironing, until the 
time the policies lapsed. She had had some boils on her arm, and no doubt felt 
bad, and if she had complied with the provisions of the policy she could have 
received sick benefit. She did not comply with the policy in any respect if we 
take all her testimony as true. The only claim she contends she made was in May, 
1932, when she told the agent not to come back there; that he ought to bring 
her some money instead of coming out to get her money. 

Paragraph 18 of the policy reads as follows: 

“Benefits will be paid for each day that the insured is by reason of illness 
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necessarily confined to bed, and for each day that the insured is, by reason of 
accidental injury, of which there is continuous external evidence, during the entire 
period of disability claimed, disabled from performing work of any nature, pro- 
vided such confinement or disability is of not less than four consecutive days, 
and that due notice thereof is given the company at its nearest district office on 
blanks provided by the company and signed by a duly licensed and practicing 
physician. No liability for such a sickness or accident shall begin to accrue until 
such notice is received by the Company and should sickness or disability continue 
for more than seven days a like notice must be given at the beginning of each 
seven days of consecutive disability, even though preceding claim or claims may 
have been rejected. The total number of days for which benefits will be paid 
under this Policy is limited to one hundred and forty (140) days during any 
twelve consecutive months. Benefits will only be payable for childbirth occurring 
after this Policy has been in force for nine months or more, and then not exceed- 
ing half benefits for not exceeding fourteen days. Benefits for sickness or acci- 
dent will not be payable should, premium be in arrears two weeks or more, and 
the subsequent payment and aéeefttance of such arrears will not entitle the insured 
to benefits for sickness commencing or accident occurring during the period of 
such arrears.” 

[1] She did not comply with these provisions of the policy, and cannot re- 
cover for disability. She never had a doctor with her until February, 1932. 

(2, 3] Plaintiff's ignorance is to a great extent responsible for her plight, and 
the courts always would like to assist such litigants, but to do so we would have 
to make over the contracts they enter into instead of interpreting and enforcing 
them, and we are not given that right or privilege. The policy sued upon lapsed 
through failure of plaintiff to pay her premiums, and there is no relief we can 
grant her. The four weeks within which to pay after the premium was due 
expired June 5, 1932. The last payment she made was a partial payment on May 2, 
1932. 

The lower court rejected her demands and the judgment is correct, and is 
affirmed, with costs. 


HAFNER et al. v. PRUDENTIAL INS. CO. OF AMERICA. No. 29306. 
Supreme Court of Minnesota. March 24, 1933. 
247 Northwestern Reporter 576. 
1. INSURANCE. 


Whether insurer’s agent wrote application for life policy without making 
inquiry of applicant or whether questions were asked of applicant held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

To avoid standard life policy issued without medical examination, misrep- 
resentation in application must have been willfully false and intentionally mis- 
leading (Minn. St. 1927, § 3396). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. INSURANCE. 

Signing without reading application prepared by insurer’s agent does not 
present willfully false and intentionally misleading misrepresentation, such as 
would avoid standard life policy (Minn. St. § 3396). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Syllabus by the Court. 

1. Defendant’s agent testified that in the presence of the insured’s foster 
father he asked the insured material questions in regard to her state of health 
and that he recorded in the application papers the answers as she gave them. 
The foster father testified that the answers to the questions were inserted in 
the papers by the agent without asking insured a question and that insured 
signed the papers as thus prepared without reading them. Held, that this situa- 
tion presented a question of fact as to the manner of taking the application not- 
withstanding the questions might have been asked in the momentary absence of 
the foster father. 

2. Section 3396, Mason’s Minn. St. 1927, applies to a standard life insurance 
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policy issued without medical examination, and in order to avoid the policy the 
misrepresentations in the application must have been willfully false and inten- 
tionally misleading. Signing without reading an application prepared by de- 
fendant’s agent does not present a willfully false or intentionally misleading 
misrepresentation. 

Appeal from District Court, Ramsey County; Hugo O. Hanft, Judge. 

Suit by Mathias Hafner and others against the Prudential Insurance Com- 
pany of America. From an order denying defendant's motion for judgment for 
the plaintiff’s in the sum of $17.46, notwithstanding the verdict, or for a new 
trial, defendant appeals. 

Affirmed. 


Oppenheimer, Dickson, Hodgson, Brown & Donnelly and Geo. W. Jansen, 
all of St. Paul, for appellant. 


A. I. Levin and Keller, Broady & Chapin, all of St. Paul, for respondents. 

LoriNncG, Justice. 

In a suit by the beneficiaries on a policy of life insurance the plaintiffs had 
a verdict. The defendant moved for judgment for the plaintiffs in the sum of 
$17.46 notwithstanding the verdict or for a new trial and has appealed from the 
order denying that motion. 

Eugenia H. Hafner was the foster daughter of the plaintiffs. The Hafners 
had carried a number of small life insurance policies upon various members of 
their family in the defendant company, and amongst others there were several 
policies aggregating approximately $1,000 upon the life of Eugenia. She became 
sixteen years of age on the 14th day of August, 1930, and on January 22, 1931, 
Schmitz, an agent of the defendant, who was evidently aware that Eugenia had 
then attained an age which would make her eligible for a larger and perhaps 
more desirable policy, took her application for the policy here sued upon, It 
was apparently a standard form of life insurance policy with an annual premium 
of $17.46. On account of the small size of the policy no medical examination was 
required by the defendant, but it was issued upon the medical history made out 
by the agent and signed by Eugenia. She died on the 2d day of June, 1931, of 
chronic Bright’s disease from which she had been suffering for some years. In 
1926 she had been hospitalized for that trouble and the week before she made 
the application for the insurance here involved she had been with her foster, 
father to the Mayo Clinic at Rochester and had been there examined. Both she 
and her father were well aware that she was afflicted with kidney trouble, but 
there is no evidence in the record that they were aware that the disease was 
likely to be fatal. 

The principal controversy here arises over what took place at the time 
Schmitz took the application for the insurance and the legal effect of Eugenia’s 
application under the facts as most favorably viewed from respondent’s stand- 
point. In the written application signed by Eugenia, it was represented that 
she had no physical or mental defect or infirmity; that her weight kad not 
changed in the previous year; that she had had no serious illness and no medical 
or surgical treatment in a hospital for any such illness; and that she was at the 
time of making the application in good health and had not been attended by a 
physician during the three years previous to the application, and specifically that 
she had had no disease of the kidneys. These representations were, of course, 
false and material to the risk. The defendant tendered back the annual premium 
which had been paid and upon the trial moved for a directed verdict in favor of 
the plaintiff in the amount of such premium. The motion was denied. 

[1] 1. Schmitz testified that he either read or stated the contents of the 
questions in the application to Eugenia and that she responded in the negative 
and that he so recorded her answers. He said that these questions were asked 
of her in the presence of her foster father, Mathias Hafner; but Hafner says 
that in his presence no questions were asked of Eugenia, but that Schmitz 
obtained the answers by consulting a notebook which he had with him and 
which presumably contained information obtained from policies previously taken 
out. Hafner was waiting on customers in his store and was momentarily away 
from Schmitz and Eugenia while so doing. It was quite possible according to 
his testimony that the questions might have been asked in his absence, and 
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consequently the defendant claims that Schmitz’s testimony must be taken as 
conclusive upon the theory that it is undisputed and unimpeached. We do not so 
regard the situation. Schmitz was positive that the questions were asked and 
the answers given in the presence of Hafner who stood close by during the 
alleged interrogation. Hafner positively denies this, and we think that Schmitz’s 
testimony was so far contradicted by that of Hafner that the jury might be 
justified in rejecting his story of the transaction and that it became a question 
of fact whether the questions were actually asked and answered or whether 
Schmitz made out the application and filled in the answers without making the 
inquiry of Eugenia and had her sign the application without reading it to her 
or otherwise informing her of its contents. That being the case, we must treat 
the record here upon respondent’s theory that Eugenia signed a document the 
contents of which were unknown to her. 

[2, 3] 2. Upon this view of the evidence the defendant relies upon Shaugh- 
nessy v. New York Life Ins. Co., 163 Minn. 131, 203 N. W. 600, which was an 
action upon a life insurance policy where a medical examination was required 
and where, upon the plaintiff-respondent’s theory of the case, the examining 
physician filled in the answers to the questions contained in the medical report 
without inquiry of the insured who signed the application without reading it. 
This court there held that the insured had the opportunity and ability to read 
the application and that under such circumstances the law would not permit a 
showing that she did not know what the application contained. The defendant 
was there given a judgment. The Shaughnessy Case stands unreversed in this 
court and as applied to policies of the character there involved is no doubt good 
law. That question is not before us. The policy in the case at bar is one issued 
without previous medical examination. Section 3396, Mason’s Minn. St. 1927, 
provides in regard to policies so issued that: “The statements made in the ap- 
plication as to the age, physical condition, and family history of the insured 
shall be valid and binding upon the company, unless wilfully false or intention- 

“ally misleading.” It is claimed by the defendant that section 3396 does not 
apply to ordinary standard life insurance policies but only to so called indus- 
trial insurance. It cites McAlpine v. Fidelity & Casualty Co., 134 Minn. 192, 
158 N. W. 967. It was there held that the section which now appears as section 
3370, Mason's Minn. St. 1927, applied to a policy of accident insurance and that 
the provision which now appears as section 3396 was passed with a view to con- 
trolling industrial insurance policies, but it was also stated in the opinion that 
there may be other kinds of life insurance to which section 3396 applies. We 
think that it clearly applies to the policy involved in the case at bar and that 
Eugenia’s misrepresentations must have been willfully false or intentionally 
misleading in order to avoid the policy. The case comes within the plain terms 
of the statute and there is no rule of construction which justifies its nonapplica- 
tion. We therefore hold that section 3396, rather than section 3370, controls the 
situation before us, and when the insurance company makes out and places 
before an applicant for insurance a document which it has prepared and in 
which it has placed misrepresentations in regard to the insured’s physical con- 
dition or medical history and obtained thhe applicant’s signature without disclos- 
ing the contents of the questionnaire, we see no willfully false or intentionally 
misleading conduct on the part of the insured. Therefore within the terms of 


the section cited the company is bound upon the policy upon which this suit 
was brought. 


The defendant took two exceptions to the court’s charge. The first para- 
graph complained of charged that if either Hafner or his daughter supplied the 
answers in the medical history “the answers if given to Schmitz and correctly re- 
corded by him in the application were given with intent to deceive and defraud,” 
and if made defeated the policy. The part of the charge complained of is that 
italicized. We see no prejudice to the defendant in this language. Obviously 
the court was merely endeavoring to characterize the answers and to tell the 
jury that if the recorded answers were the answers given by the applicant they 
avoided the policy. 


The second exception to the charge is disposed of by our discussion of the 
law as applicable to the merits of the case. 
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The order of the trial court is affirmed. 

Stone, Justice (concurring specially). 

This decision, with that in Enge v. John Hancock Mut. Life Ins. Co., 183 
Minn. 117, 236 N. W. 207, establishes a rule of decision law which compels life 
insurance companies to insure the lives of some persons afflicted with disease 
bound to end fatally and soon. The result is plainly against public policy and 
abhorrent to the whole theory of life insurance, and the practice of all reputable 
life underwriters—a theory of sanity and a practice of safety courts should 
sustain rather than thwart. Here we are imposing an unintended, anomalous, 
and dangerous liability in spite of every precaution that honest, law-abiding 
insurers can take. It is imposed against, and in spite of, explicit condition prece- 
dent to liability, by reason solely of what interested persons testify was or 
was not done by the soliciting agent, who had no power to waive any condi- 
tion of the policy. The process is so simple and so easy, and its rewards so 
generous, that the result is a premium for prejury, of which our law already 
offers too many in its various facilities for the success of synthetic causes of 
action and defenses. 

All that notwithstanding, I concur in the result in deference to the views 
of my associates and upon the authority of the decisoin of the Enge Case, ques- 
tionable as its reasoning seems to me, for reasons stated at the time, 


PEGUES v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. NO. 22165. 
St. Louis Court of Appeals. Missouri. March 7, 1933. 
Rehearing Denied March 21, 1933. 
57 Southwestern Reporter (2d) 705. 
INSURANCE. 

Where group insurance policy provided for automatic termination of insurance 
upon any employee upon termination of employment, insurer was not liable to 
beneficiary of employee who had permanently quit his employment because of ill- 
ness more than year before death. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from St. Louis Circuit Court; H. A. Hamilton, Judge. 

“Not to be published in State Reports.” 

Action by Esther Pegues against the Equitable Life Assurance Society of the 
United States. From judgment for defendant, plaintiff appeals. 

Affirmed. 

S. E. Garner, of St. Louis, for appellant. 

Theodore Rassieur and Alfred C. Wilson, both of St. Louis, for respondent. 

KANE, Judge. 

This is an action brought by the plaintiff, Esther Pegues, widow of Tom 
Pegues, against the Equitable Life Assurance Society of the United States on a 
group insurance policy carried by the National Lead Company for the benefit of the 
employees of said company. 

Plaintiff’s amended petition alleges that Tom Pegues was-an employee of the 
National Lead Company; that on August 2, 1926, a certificate was given him evi- 
dencing that the National Lead Company as his employer had contracted with the 
defendant (insurer) to insure the life of Tom Pegues while an employee of the 
lead company under a group insurance policy. That in said policy the defendant 
(insurer) promised, agreed, and undertook to pay Esther Pegues, wife of Tom 
Pegues, at his death a sum equal to the yearly salary of Tom Pegues, upon the 
condition that the death of Tom Pegues occurred while he was in the employment 
of the said National Lead Company. It is further alleged that Pegues died on the 
10th day of September, 1928; that at the time of his death he was and had been 
since August 2, 1926, an employee of the National Lead Company; that upon the 
death of Tom Pegues, the defendant (insurer) became indebted to the plaintiff in 
a sum equal to the yearly salary or wage of Tom Pegues; that his yearly salary 
was $1,248; that plaintiff made due proof of the death of Tom Pegues to defend- 
ant; that demand was made by Esther Pegues, the beneficiary, for the yearly salary 
of Tom Pegues, but that the defendant failed and refused to pay the plaintiff the 
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yearly salary or any part thereof; that defendant (insurer), without reasonable 
cause or excuse and for vexatious delay, refused to pay the plaintiff the amount 
claimed under the policy. The prayer was for $1,248, the amount Tom Pegues 
ee yearly salary, together with $124 for vexatious delay and attorney’s fees 
ot SoUU. 

Defendant’s answer was a general denial, coupled with an allegation that the 
employment of Tom Pegues, the plaintiff’s deceased husband, by the National 
Lead Company terminated on July 31, 1927, and that the policy or contract of in- 
surance automatically ceased and determined according to the provisions thereof 
and that on September 10, 1928, the date of Tom Pegues’ death, he was not in 
the employ of the National Lead Company and the group insurance policy set 
forth in plaintiff's amended petition was not in force or effect; that under the 
provisions of the group insurance policy the National Lead Comnany on October 
1, 1927, reported to the defendant the termination of said Tom Pegues’ employ- 
ment and thereafter no premiums were charged by or paid to the defendant by the 
National Lead Company on account of said Tom Pegues as an employee under 
said group insurance policy; that said insurance was terminated and was no longer 
in operation and effect, and particularly the insurance was not in effect on Septem- 
ber 10, 1928, the date of Tom Pegues’ death. 

Plaintiff filed an amended reply and denied that Tom Pegues’ employment 
terminated July 31, 1927, denied that the insurance automatically terminated on 
said date, and denied that Tom Pegues was not an employee on September 10, 1928, 
the date of his death, and affirmatively alleged that in the spring of 1927 Tom 
Pegues was employed by the lead company and while so employed became ill with 
lead colic and thereafter from time to time laid off from his work for short periods 
because of said illness until July 31, 1927, when he was compelled to and did leave 
the lead company because of said illness and thereafter was never able to return 
to his work; that his illness continued until his death on September 10, 1928, which 
resulted from the illness contracted in the spring of 1927, while an employee of 
the lead company and when the group insurance was in effect; that plaintiff was 
not bound by any notice given the defendant (insurer) by the lead company to the 
effect that Tom Pegues’ employment had ceased or by the further fact that no 
premiums were paid to the defendant (insurer) on account of Tom Pegues; that 
Tom Pegues had taken ill when he was an employee of the lead company and said 
illness continued and incapacitated him from his work, finally resulting in his 
death; that the defendant’s liability on the group insurance policy became fixed in 
the spring of 1927 when Tom Pegues became ill; that Pegues had not left the 
service of the lead company voluntarily but only because of the illness, which con- 
tinued and finally caused his death; that the casualty resulted in his death hap- 
pened and became fixed when Tom Pegues was an employee of the lead company 
and when the insurance was in effect and that the insurance thereafter remained in 
effect until his death; that notwithstanding this, the lead company struck his name 
from the roll of employees and refused to pay defendant (insurer) any further 
premiums on account of the insurance. 

Defendant filed a motion for judgment on the pleadings alleging that no issue 
of fact was tendered by the pleading; that plaintiff’s amended reply admitted that 
the employment of Tom Pegues by the National Lead Company terminated on 
July 31, 1927; that the National Lead Company reported the termination of Tom 
Pegues’ employment to defendant (insurer); that the National Lead Company 
ceased to pay premiums on account of Tom Pegues as an employee of the National 
Lead Company from and after October 1, 1927; that plaintiff’s amended reply 
states facts which show that Pegues was not in the employ of the National Lead 
Company on September 10, 1928, the date of his death; and that the amended 
reply states facts which show that the policy set forth in plaintiff's petition auto- 
matically terminated prior to the death of Tom Pegues. 

Thereafter the plaintiff also filed a motion for judgment on the pleadings, as 
follows (omitting caption) : 

“Now comes the plaintiff herein, and moves the court for a judgment on the 
pleadings, and for grounds of said motion says that heretofore the defendant, af- 
ter the plaintiff had filed her reply to defendant’s answer, filed its motion for 
a judgment on the pleadings, and by said motion plaintiff contends that the de- 
fendant admitted the facts set out in plaintiff’s reply. 
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“Plaintiff further contends that said facts being admitted by the defendant, 
it becomes a question of law as to the defendant’s liability and that she is therefore 
entitled to a judgment on the pleadings.” 

The court sustained the defendant’s motion for judgment on the pleadings, 
which judgment is as follows (omitting caption) : 

“Be it remembered that heretofore, to wit, at the June term, 1931, of the cir- 
cuit court, city of St. Louis, within and for the city and state, aforesaid, and on 
the 16th day of July, 1931, it being the thirty-ninth day of the June term, 1931 of 
said court, the following proceedings were had in cause No. 145,237 Series ‘B’ of 
the cause in said court, wherein Esther Pegues is plaintiff and the Equitable Life 
Assurance Society of the United States, a corporation, is defendant, to wit: 

“Thursday, July 16, 1931 
“Esther Pegues vs. Equitable Life Assurance Society of the United States, a Cor- 

poration. No. 145,237. 

“The court having heard and duly considered the defendant’s motion hereto- 
fore filed and submitted herein for judgment on the pleadings and now being 
sufficiently advised thereof, doth order that said motion be, and the same is hereby 
sustained, and doth further order that this cause be assigned to Division No. 1 
of this court. The court having duly examined the pleadings as well as the de- 
fendant’s motion for judgment on the pleadings, herein sustained, and being 
sufficiently advised thereof, doth find in favor of the defendant and against the 
plaintiff on said pleadings; wherefore it is considered and adjudged by the court 
that the plaintiff take nothing by her suit in this behalf; that defendant be dis- 
charged, go hence with the day and that no costs be adjudged against the plaintiff 
for the reason that plaintiff has been heretofore adjudged a poor person.” 

Plaintiff's motion for rehearing was overruled, and the case is here on appeal. 

Plaintiff assigns as error the following: 

“First. Because the judgment of the court in sustaining defendant’s motion is 
against the law. 

“Second. Because all the issues of fact were not settled by the pleadings. 

“Third. Because the judgment of the court in sustaining defendant’s motion 
for a judgment on the pleadings is for the wrong party. 

“Fourth. Because the defendant admits by its motion the facts set out in 
plaintiff’s reply and those facts show that the liability of defendant had attached at 
a time when Tom Pegues was an employee of the National Lead Company. 


“Fifth. In other words, the casualty that resulted in the death of Pegues set 
up and hooked on to him at a time when he was an employee of the National Lead 
Company, and at a time when this defendant was liable under the group policy and 
the mere fact that the National Lead Company saw fit to no longer consider Pegues 
as its employee because he was sick and unable to work did not release the de- 
fendant of its obligation already attached.” 


No testimony was offered. The facts, which are conceded, show that Tom 
Pegues became an employee of the National Lead Company at Collinsville, Ill, in 
the spring of 1926; in August of 1926, the defendant issued its group insurance 
policy to the National Lead Company by which it agreed to pay to the plaintiff, 
beneficiary under said group insurance policy, a sum of money equal to a year’s 
wages, provided Tom Pegues remained an employee of the National Lead Com- 
pany; the yearly wages of Pegues was $1,248; that in March of 1927, Tom Pegues 
became ill from lead colic; that because of said illness he was unable to work con- 
tinuously, this condition existing throughout the months of March, April, May, 
June, and in July, 1927, as stated in plaintiff’s petition, “He left the lead com- 
pany’s plant too sick to work and went home and never was a well man.” He 
died of said illness on the 10th day of September, 1928. The National Lead Com- 
pany removed his name from the pay roll on the 3lst of July, 1927, and discon- 
tinued paying premiums to the defendant on the Ist of October, 1927. 


The policy of insurance set out in plaintiff’s petition contains the following 
clause: “The insurance of any employee shall automatically cease and determine on 
termination of employment with the employer in the specified class of employees.” 
The policy contained other provisions, which it is not necessary to consider be- 
cause counsel for plaintiff, we believe, properly stated the question for decision, 
and we quote that question: “Does the employee voluntarily terminate his employ- 
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ment so as to determine his insurance where he becomes permanently and fatally 
diseased while regularly employed and while his insurance is alive and does not 
return to work because of such fatal disease? In other words, does that clause of 
the policy operate against the employee who becomes fatally injured or diseased 
and thereby prevented from returning to work and who constantly becomes worse 
and worse as the days go by and finally dies?” 

There is, therefore, but one question in the case, to wit, whether or not de- 
ceased, Tom Pegues, was at the time of his death an employee of the National 
Lead Company. No exception is made in the above clause as to the manner in 
which the employment of the employee is terminated, but it is admitted by the plain- 
tiff that Tom Pegués became ill and incapacitated in March of 1927 and that be- 
ig said illness he left the employ of the National Lead Company on July 

1, 1927. 

Douglas v. Metropolitan Life Insurance Co., (Mo. App.) 297 S. W. 87, loc. cit. 
90: “We will discuss that question first. The very purpose of the group insurance 
is to safeguard or provide for employees. It would be unreasonable to conclude 
that the policy would inure to the benefit of those who had ceased to be employees. 
The courts of this state have repeatedly given effect to provisions in policies pro- 
viding for automatic discontinuance. Price v. St. Louis Police Relief Association, 
90 Mo. App. 210; Smith v. Knights of Father Mathew, 36 Mo. App. 184; Ellerbe, 
Superintendent of Insurance, v. Faust (en banc 1894), 119 Mo. 653, 25 S. W. 390, 
25 L. R. A. 149. In fact, no attack is made upon that provision by the respondent.” 
See, also, Wheeler v. Monsanto Chemical Works (Mo. App.) 263 S. W. 881; Col- 
ter v. Travelers’ Ins. Co., 270 Mass. 424, 170 N. E. 407; Kowalski v. AXtna Life 
Ins. Co., 266 Mass. 255, 165 N. E. 476, 63 A. L. R. 1030. 

Under the group policy of insurance, Tom Pegues, the deceased, was insured 
during the time that he remained in the employ of the National Lead Company 
and that said insurance ceased upon the termination of said employment, even 
though deceased was discharged, whether with or without cause; but the de- 
ceased was not discharged or compelled to leave by the National Lead Company. 
The admitted fact is that he permanently quit because of illness in July of 1927, 
and no premiums were paid by the National Lead Company on his behalf to the 
defendant after October 1, 1927. His death did not occur for more than a year 
after leaving his employment with said company. 

This action cannot be maintained. It follows, therefore, that the judgment of 
the circuit court should be affirmed. It is so ordered. 

Becker, P. J., and McCullen, J., concur. 


DAWSON v. KNIGHTS OF THE MACCABEES OF THE WORLD. No. 17644. 
Kansas City Court of Appeals. Missouri. March 6, 1933. 
57 Southwestern Reporter (2d) 748. 
1. INSURANCE. 

Insured’s contract right under by-law in force when benefit certificate was 
issued to pay only half of assessments after total, permanent disability, could not 
be impaired or destroyed by subsequent by-law. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

2. INSURANCE. 

Insured, paying all assessments after total, permanent disability, held not es- 
topped to demand refund of half thereof under by-law in force when benefit certi- 
ficate was issued. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

3. INSURANCE. 

Disability benefit certificate held not new contract rescinding or superseding 
insured’s obligation under original certificate to pay only half of assessments after 
total, permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 754.) 

Appeal from Circuit Court, Boone County; Davis’ H. Harris, Judge. 

“Not to be published in State Reports.” 

Action by Gerald Dawson, administrator of the estate of Charles H. Early, 
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deceased, against the Knights of the Maccabees of the World. Judgment for plain- 
tiff, and defendant appeals. 

Affirmed. 

Transferred from the Supreme Court (48 S. W. (2d) 890). 

John B. Milwain, of Detroit, Mich., for appellant. 

Don C. Carter, of Sturgeon, for respondent. 


TRAUGHBER v. KNIGHTS OF MACCABEES OF THE WORLD. No. 17643. 
Kansas City Court of Appeals. Missouri. -March 6, 1933. 
7 Southwestern Reporter (2d) 783. 
INSURANCE. 


Member’s right to recover old-age endowment and excess premiums held 
controlled by by-laws existing when certificate of membership in fraternal society 
was issued, not by amended by-laws. 

It ‘appeared that by-laws of society in question were changed from 
time to time, and that, after issuance of original certificate of mem- 
bership, new policy or certificate was issued and accepted by member 
wherein rate was greatly increased. 

(For other cases, see Insurance, Dec. Dig. § 719[3, 4].) 

Appeal from Circuit Court, Boone County; H. A. Collier, Judge. 

Action by Francis M. Traughber, for whom, after his death, Ida Traughber, 
administratrix of his estate, was substituted as party plaintiff, against Knights 
of the Maccabees of the World. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

John B. Mcllwain, of Detroit, Mich., for appellant. 

N. T. Gentry, of Columbia, Don C. Carter, of Sturgeon, and M. H. Pem- 
berton, of Centralia, for respondent. 


NATIONAL CITY BANK OF ST. LOUIS v. MISSOURI STATE 
LIFE INS. CO. No. 30361. 
Supreme Court of Missouri, Division No. 2. March 3, 1933. 
57 Southwestern Reporter (2d) 1066. 
1. INSURANCE. 


Life policy for five-year term from specified date, designating dates for pay- 
ing semiannual premiums, became effective on delivery, and fact that first premium 
was not paid until almost two months thereafter did not make date of such payment 
date for paying subsequent premiums. 

Under policy in question, insurer agreed to pay face amount thereof 
provided insured’s death occurred within five years from specified date and 
while policy was in force, and dates for payment of semiannual premiums 
were also specified. Application which was made part of policy provided 
that if first premium was paid at time of application policy should be ef- 
fective from date of medical examination, but if first premium was not 
paid at time of application, insurance should not be effgctive until policy 
was delivered and first premium paid. It appeared that policy was deliver- 
ed to insured about 11 days after; application; that about two months 
after delivery insurer’s agent paid first semiannual premium from its own 
funds; and that insured did not pay agent amount of first premium until 
over nine months after delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. 

When insured exercises privilege given by term policy to exchange it for or- 
dinary life policy, new policy creates new contract. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

3. INSURANCE. 

Unless otherwise agreed, delivery of policy is not essential to validity of in- 
surance contract. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

4. INSURANCE. 
Insurer’s agent authorized to deliver policy and collect premium waives 
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prompt payment of premium by delivering policy without requiring payment, mak- 
ing effective from delivery. 
Theory underlying this rule which rests on principle of estoppel is that 
clause in policy to effect that it shall not be effective until policy is de- 
livered and premium paid is inserted solely for insurer’s benefit. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Appeal from St. Louis Circuit Court; H. A. Rosskopf, Judge. 

Action by the National City Bank of St. Louis, a corporation, against the 
Missouri State Life Insurance Company. Judgment for plaintiff, and defandant 
appeals. 

Reversed and remanded, with directions. 

Jourdan & English and Allen May, all of St. Louis, for appellant. 

Leahy, Saunders & Walther and Jeffries, Simpson & Plummer, all of St. 
Louis, for respondent. 

FITzsIMMONS, Commissioner. 

Defendant, Missouri State Life Insurance Company, appeals from a judgment 
of the circuit court of the city of St. Louis in the sum of $20,000 and accrued in- 
terest, in favor of plaintiff as assignee of the beneficiary named in a policy of in- 
surance written by appellant upon the life of Sim J. Riley. 

[1] The question presented for our determination is whether the policy was 
in effect when Riley died on November 19, 1926. The dates material to the con- 
troversy are: 

March 19, 1923, insured made application to appellant through its agent, Law- 
ton-Byrne-Bruner Insurance Company, for the policy. 

March 30, 1923, appellant made delivery of the policy to insured through its 
agent, Lawton-Byrne-Bruner Insurance Company. 

May 23, 1923, Lawton-Byrne-Bruner Insurance Company, appellant’s agent, 
made payment out of its own funds to appellant of the first semiannual premium. 

January 2, 1924, insured Sim J. Riley paid to appellant’s agent the amount of 
the first semiannual premium. 

November 19, 1926, the insured Sim J. Riley died. 

The petition, which is in apt form, alleged the execution of the policy, a full 
performance of all its terms by Riley, his death, and the refusal of appellant to 
furnish proofs of death or to pay the amount of the policy. 

Appellant in its amended answer alleges that the premiums, payable on a semi- 
annual basis, were due on March 19 and September 19 of each year during the 
term of the policy, as recited therein. 

Respondent in its amended reply alleges that the premiums were payable on 
May 23 and November 23 of each year, because the first semiannual premium was 
not actually paid to appellant until May 23, 1923, upon which date the insurance 
first became effective, and the insurance years began to run. 

The semiannual premium which, according to appellant’s theory, was due Sep- 
tember 19, 1926, was not paid when due nor within the grace period of thirty-one 
days thereafter, nor’ within the automatic continued insurance period of seven 
days after the grace period. If appellant is right in its theory of the premium 
payment dates, the policy by its terms was automatically forfeited before Riley’s 
death on November 19, 1926. On the other hand, if the premium periods began 
May 23 and November 23, the policy was in effect at the time of Riley’s death. 


The trial court adopted to the full respondent’s effective-on-delivery-and- 
payment theory of the fixation of the premium payment dates. It gave an instruc- 
tion to the effect that, if no amount was paid to the appellant for the first 
semiannual installment of premium on the policy in suit prior to May 23, 1923, 
and if thereafter six additional semiannual premiums were paid to appellant, the 
verdict should be in favor of respondent. The court refused to give appellant’s 
instructions in the nature of demurrers and other requested instructions, to the 
effect that “the policy of insurance in suit required that all.premiums after the 
year 1923 be paid on or before the dates mentioned in the policy,” namely, March 
19 and September 19 of each year. The parties cite many authorities in support 
of their respective theories; but appellant leans most heavily upon Prange v. 
International Life Insurance Company, 46 S.W.(2d) 523, 80 A. L. R. 950, decided 
in Division 1 of this court December 21, 1931. Respondent, on the other hand, 
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bases his principal argument upon McMaster v. New York Life Ins. Co., 183 
U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64, Halsey v. American Central Life Insurance 
Co., 258 Mo. 659, 167 S. W. 951, and cases subsequently decided upon these 
authorities. 

The policy sued upon was for term insurance. The company agreed to pay 
“to John J. Bailey, Business Partner of the Insured, and Beneficiary, immediately 
upon receipt of due proof of the death of Sim J. Riley, the insured, Twenty 
Thousand Dollars, which is the face amount of this policy, provided such 
death shall occur within the term of five years from March 19, 1923, and while 
this policy is in full force.” The policy contained two options, usual in term 
policies. By the first, the policy at any time while it was in full force might 
be exchanged for a life or endowment policy on the annual premium plan on 
the lives of persons of the age of the insured at the time of the issuance of the 
original policy, and upon payment of the excess premiums of the new policy over 
the old. By the second option the insured might exchange the term policy for a 
life or endowment policy at the age attained at the time of the exchange and at 
the rate of premium of the attained age. The insured died within the 5-year 
term limit of the original policy without any exchange of policies having been 
made. The consideration was stated in the last paragraph as follows: “This 
Insurance Is Granted in consideration of the application herefor and of the 
payment in advance of Eighty-eight and No/100 Dollars, and of the payment 
of a like amount on the nineteenth day of September, 1923, being the premiums 
for the first year’s insurance under this policy ending on the 19th day of March, 
1924. The insurance will be continued thereafter upon the payment of the semi- 
annual premium of Ejighty-eight and no/100 Dollars, on or before the nineteenth 
day of each of the months of March and September in every year during the 
continuance of this policy, until premiums for five policy years, including the first, 
have been paid.” 

The application, which in express terms and by attachment was made a part 
of the policy and with the policy constituted the entire contract, contained the 
following provisions: 

“I agree on behalf of myself and of any persons who may have or claim any 
interest in any policy issued hereon: 

“(a) That if the first premium for the insurance hereby applied for be paid 
to the Agent at the time of making this application in exchange for the Company’s 
Advance Premium Receipt therefor, corresponding in date and number with this 
application and signed by the Company’s Agent, the policy, if and when subse- 
quently issued by the Company in accordance with the terms of and for the 
amount and on the plan applied for in this application and delivered to me or 
my legal representative, shall, unless otherwise specifically requested, be dated 
and be effective in accordance with the provisions of such policy on and from 
the date of the medical examination.” The application further provided: 


“(b) That if the Company shall not issue the policy for the amount and on 
the plan applied for, the amount paid as premium shall be returned on surrender 
of this receipt: 

“(c) That if the first premium for the insurance hereby applied for be not 
paid to the Agent at the time of making this application, or if only a part 
of such premium be paid as aforesaid, or if the policy be issued for a less 
amount or on any other plan than that for which this application is made, the 
insurance shall not be effective until the policy is delivered to and accepted by 
me and the first premium thereon actually paid during my lifetime and continued 
good health, but upon such delivery, acceptance and payment during my lifetime 
and continued good health, the policy shall be deemed to have taken effect from 
and shall bear the date of approval at the Home Office or other date specifically 
requested by the applicant, on which date in each year thereafter subsequent 
premiums will be due and payable.” 

I. In our opinion this case should be ruled upon the principles applied to 
the case of Prange v. International Life Insurance Company of St. Louis (Mo. 
Sup.) 46 S.W.(2d) 523, 80 A. L. R. 950. In that case this court, in Division 1, 
said, loc. cit. 526: “The insured was a business man of large affairs; no fraud 
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or deceit was practiced upon him. When he accepted the policy on the 18th 
day of May, 1922, he must have known that for the payment he was then making 
he was getting nothing more than term insurance for a term beginning on that 
date and ending April 4, 1923. Whether he was receiving an adequate considera- 
tion for the payment rested entirely with him. He may have considered that the 
securing of the premium rate of age thirty-eight, by the predating of the policy, 
was more beneficial to him than a month and a half’s insurance. Whether it 
was or not is not within our province to determine. Courts are without authority 
to rewrite contracts, even insurance contracts, although it may appear that in 
some respects they operate harshly or inequitably as to one of the parties; they 
discharge their full duty when they ascertain and give effect to the intentions 
of the parties, as disclosed by the contract which they have themselves made.” 
(Authorities cited.) 


In the Halsey Case, 258 Mo. 659, 167 S. W. 951, 953, decided by this court, 
and in the McMaster Case, 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64, decided by 
the United States Supreme Court, and in other cases citing one or both of these 
and quoted by respondent in its brief, the rule seems to be that, if the policy 
provides for the payment of premiums annually, semiannually, or quarterly, on 
or before certain days, occurring periodically after the date of the policy, and 
if the policy further provides that it shall not take effect until it is delivered 
and the first premium paid, and if in a given case a policy is delivered and 
the first premium is paid on a day subsequent to the date, then in the event of 
an issue of liability for want of timely payment of premiums, the premium 
paying periods are to be determined from the date of delivery of the policy and 
of payment of the first premium. 


But the basis of this rule, in every instance, is some conflict of provisions in 
the particular policy in suit. Thus in McMaster v. New York Life Insurance 
Co., 183 U. S. 25, 22 S. Ct. 10, 16, 46 L. Ed. 64, the United States Supreme 
Court said: “We are dealing purely with the question of forfeiture, and the rule 
is that if policies of insurance contain inconsistent provisions, or are so framed 
as to be fairly open to construction, that view should be adopted, if possible, 
which will sustain rather than forfeit the contract. Thompson v. Phenix Insurance 
Co., 136 U. S. 287, 34 L. Ed. 408, 10 S. Ct. 1019; First National Bank v. , Hartford 
Fire Insurance Co., 95 U. S. 673, 24 L. Ed. 563.” And in the Halsey Case this 
court, after declaring that the insured was entitled to one full year’s protection 
from the day of delivery of the policy and not from the date of its execution, 
said: “If this is not the true meaning of the parties, then the appellant is driven 
to the conclusion that the deceased paid for a full year’s insurance; but under 
the terms of the policy he was only entitled to about 11% months of insurance. 
This nor any other court should allow an insurance company to thus stultify 
itself after taking the premium for a full year, and then escape liability by 
interposing the technical question that by the application for the policy the 
insured agreed to pay the premium long before it was due.” 


II. The instant case is distinguishable from the cases relied upon by 
respondent in several essential details. The first and most obvious is that in none 
of those cases was delivery of the policy by the insurance company and payment 
of the first premium by the insured separate acts done at different times. In all 
those opinions in which the fact of delivery and first payment was stated, it was 
one transaction, done at the same time. Among these cases are McMaster v. 
New York Life Insurance Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64; Halsey 
v. American Central Life Insurance Co., 258 Mo. 659, 167 S. W. 951; Landrigan 
v. Missouri State Life Insurance Co. (Mo. App.) 234 S. W. 1042; State ex rel. 
v. Allen et al. Judges, etc., 295 Mo. 307, 243 S. W. 839 (certiorari of the Lan- 
drigan Case supra); Newman v. John Hancock Mutual Life Insurance Company 
(Mo. App.) 7 $.W.(2d) 1015; Johnson v. American Central Life Insurance Co., 
212 Mo. App. 299, 249 S. W. 115; Stout v. Missouri Fidelity and Casualty Co. 
(Mo. App.) 179 S. W. 993. In one case cited by respondent, Missouri State 
Life Insurance Company v. Salisbury, 279 Mo. 40, 213 S. W. 786, the first 
premium was not paid, and for that reason, among others, judgment in favor 
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of defendant and against plaintiff for the amount of the policy in controversy 
was reversed. 

In the instant case, the agent of the company delivered the policy to Riley, 
the insured, on March 30, 1923, and took his receipt for it. But Riley did not 
at the time pay the first semiannual premium, nor did he pay it until January 2, 
1924, over eight months later, a time when, for the purposes of determination otf 
insurance premiums, Riley was one year older than when he signed the application. 
It is true that appellant’s agents out of their own funds paid the semiannual 
premium to appellant on May 23, 1923, nearly two months after the delivery of 
the policy. Of this act one of respondent’s counsel at the trial said, by way of 
objection to certain record evidence of the payments: “Your Honor please, our 
contention is Lawton-Byrne-Bruner (appellant’s agents) were purely volunteers. 
They could not have been under any obligation to pay that.” But in the briefs 
here the parties treat the first premium payment as of May 23, 1923. 


Whether the first premium was paid on. May 23, 1923, or on January 2, 
1924, it neither is just nor logical that any one claiming under the contract of 
insurance made by Riley should receive from the courts, by reason of Riley’s 
tardiness in payment of the first premium, a more liberal construction of the 
contract than was given to the claimants in the cited cases where delivery and 
payment were one transaction. Delivery of the policy being for the insurer, it is 
reasonable that the latter, in certain circumstances, should be the one to suffer 
by any delay or lapse of time in performance. But payment of the first premium 
is the reciprocal act of the insured, and he should not by any dilatory conduct 
be permitted to enhance the risk of the insurer. We know that the application 
provides that, if the first premium be not paid to the agent at the time of 
making application, the insurance shall not be effective until the policy is delivered 
and accepted by the insured and the first premium paid. But we are dealing 
with what respondent treats as inconsistent provisions. And we do not believe 
that the failure of Riley to pay the first premium when the policy was delivered 
should move us to give to the contract made a more liberal construction than 
our courts have’ sanctioned heretofore in order to save respondent from the 
consequences of the nonpayment of premiums upon the specific days stated in the 
policy. If Riley had paid the first premium when he received the policy on 
March 30, 1923, respondent would receive but cold comfort from the Halsey, 
McMaster, and other like cases. 


III. Another reason why respondent should be outside the rules and principles 
of the Halsey and McMaster Cases is that those were suits upon policies payable 
in the event of death whenever it occurred. This is a suit upon a term policy of 
insurance payable upon the death of Riley, “provided such death shall occur 
within the term of five years from March 19, 1923.” The guiding thought of the 
opinion in the Halsey Case seems to have been one year’s protection for one 
year’s premium during the span of life of the insured. But if Riley had lived 
out the term of this policy and had paid premiums for semiannual periods 
beginning May 23 and November 23 of each year, as respondent claims was his 
right, he would have made his last payment for less than six months protection; 
that is, from November 23, 1927, to March 19, 1928. And, if, as would seem 
more logical, he had calculated his premium year from January 2, 1924, the date 
of his actual payment of the first premium, he would have paid only nine semi- 
annual premiums, of which the last would have been for a shortened period of 
insurance. Therefore by his own delay he would not have enjoyed the benefit 
of six months’ protection for each semiannual premium payment. 


[2] The options given to Riley to exchange the policy in suit for other 
policies do not alter the fact that the term of insurance under the policy in suit 
could not extend beyond March 19, 1928. It has been well ruled that when an 
insured exercises the privilege given to him by a term policy to exchange it for 
an ordinary life policy, the new policy creates a new contract. Gans v. Aitna Life 
Insurance Co., 161 App. Div. 250, 146 N. Y. S. 453, affirmed 214 N. Y. 326, 108 
N. E. 443, L. R. A. 1915F, 703. The first opinion in this case states the essential 
difference between ordinary life policies and term policies in these words (146 
N. Y. S. loc. cit. 455, 161 App. Div. 250): “In the ordinary life policy the 
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assured pays a level premium during the whole period, over which premium pay- 
ments are extended. Under such policies the amount of premium paid during the 
earlier years is in excess of the sum actually needed for carrying the risk, which 
risk naturally increases year by year, with the result that the excess of premium 
paid during the earlier years provides a fund from which the deficiency incident 
to the later years is made up, which deficiency is termed ‘reserve.’ Term insurance 
is essentially different, being insurance for the specified term only; the premium 
being calculated on a basis which provides for such deaths only as occur during 
the term. The premium paid is ‘level’ during the specified term only, and in- 
creases with each renewal term. The premium in the case of term insurance is 
consequently lower than in the case of straight life insurance, the premium in the 
former case carrying no reserve, being based upon a sort of ‘pay as you go’ 
theory. See Willard’s The A B C of Life Insurance, p. 53.” 

If respondent is sound in its argument that Riley was entitled to six months’ 
protection for six months’ premium paid, and that the premium period was not 
fixed by the specifications in the policy, it should follow that, if Riley had lived, 
he should have insurance for five years from the date of the payment of tne 
first premium despite the fact that by the terms of the policy the obligation of 
the insurer to pay the amount of insurance named upon the death of Riley was, 
“provided such death shall occur within the term of five years from March 19, 
1923,” The conclusion is untenable and the premise is a fallacy. 


[3] IV. But is there in the contract under examination ambiguities which 
should invoke the rule of the adoption of that construction which would sustain 
rather than forfeit the contract? The cases which present questions of inconsistent 
provisions construe insurance contracts in which either the application or the 
policy or both declare without any alternative provision or exception that the in- 
surance shall not be effective until the policy is delivered and accepted and the 
first premium paid during the lifetime and continued good health of the insured. 
Unhappy incidences of dates of policies, their delivery, and death result in suits. 
Here the application gave Riley the choice of paying the first premium at the 
time of making the application in return for the company’s advance premium 
receipt. In this event the policy was to be effective on and from the date of the 
medical examination. The application and the policy were dated March 19, 1923. 
It is therefore a fair presumption that the medical examination which is not in 
the record was dated the same day. Riley did not elect to pay the first premium at 
time of application. If he had done so, he would have been entitled to six 
months’ insurance from that date. The delivery of a policy by the company to the 
insured is not essential to the completion, validity, or enforceability of a contract 
of insurance unless it is expressly agreed by the parties, as by a stipulation in 
the application or policy, that the contract shall not become effective until the 
policy is delivered to the applicant. 32 C. J. 1123. 

The application had the further provision that, if Riley did not pay the first 
premium at the time of making application, the insurance should not be effective 
until the policy was delivered to and accepted by Riley, and the first premium 
paid during his lifetime and continued good health. We will note in the next 
paragraph of this opinion that appellant waived the prompt payment of the first 
premium, and that therefore the policy took effect from its delivery on March 30, 
1923. But one case which we have examined has a somewhat similar provision for 
the payment of the first premium either upon application for, or upon delivery 
of, the policy, with different effective dates according to the time of payment 
chosen. That is the case of Johnson v. American Central Life Insurance Co., 212 
Mo. App. 299, 249 S. W. 115. There the insured paid the first premium at the 
time of application, and the binding receipt provided that the insurance should 
be in force from the date of the approval of the application by the medical 
director. The requirement of approval by the medical director, who was at the 
home office in Indiana, caused a delay which, upon the death of the insured, 
caused the usual controversy as to the commencement of the premium periods. 
The scope of the provisions of the application in the instant case with respect to 
the effective date of the policy in consequence of the payment of the first pre- 
mium either on the date of the application or of the delivery of the policy should 
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take the case out of the class of “conflict of provisions” decisions upon which 
respondent relies. 

[4] V. A final consideration is sufficient with what has gone before to dispose 
of this appeal. Numerous Missouri cases, in which the defense was that the first 
premium was not paid upon delivery of the policy, rule that such payment may be 
deemed to have been waived by the agent of the insurer, authorized to deliver the 
policy and to collect the premium. The theory of these decisions is that the clause 
in a policy to the effect that it shall not be effective until it is delivered and the 
premium paid is inserted solely for the benefit of the insurer. In James v. 
Mutual Reserve Life Ass’n, 148 Mo. 1, 49 S. W. 978, loc. cit. 980, this court 
said: “Insurance companies, by their course of business, practice, and conduct 
with respect to the payment of premiums, may waive the prompt payment thereof, 
and cannot afterwards take advantage of what would otherwise be available as 
a defense on the ground of forfeiture.” (Authorities cited.) These decisions rest 
upon the principle of estoppel. To the same effect, see Berryman v. Southern 
Surety Company, 285 Mo. 379, 227 S. W. 96, loc. cit. 100; Bell v. Missouri State 
Life Insurance Company, 166 Mo. App. 390, 149 S. W. 33; Malone v. State Life 
Insurance Co., 202 Mo. App. 499, 213 S. W. 877. 

In the instant case respondent offered in evidence the records of appellant’s 
agent in this transaction, the Lawton-Byrne-Bruner Insurance Company. These 
records showed that Riley had an open current account with appellant’s agent for 
insurance premiums due. Some entries on this account predated more than a year 
the application of Riley for the policy in suit. At one time the balance of pre- 
mium due from Riley to the insurance agency, according to a record by respond- 
ent, exceeded $2,400. The agent not only delivered the policy in suit to Riley 
without receiving from him the first premium, but it gave further proof of its 
waiver of payment by him by remitting to appellant the amount of the first 
premium, nearly eight months before Riley paid the premium to the agency. In 
addition, the agency took from Riley, on delivery of the policy, on March 30, 
1923, his receipt which recited that he found the policy entirely satisfactory and 
as applied for. The agency forwarded this receipt to appellant, which received 
and accepted the same. In these circumstances, it would be held, in a proper 
case, - appellant was estopped to deny that the policy was in effect on March 
30, 1923. 

Respondent urges that appellant cannot set up a waiver of payment of the 
first premium because it was not pleaded. But the fact that “the first premium 
was not actually paid to the defendant until the 23d day of May, 1923, and that 
said insurance did not become effective until said last specified date,” was first 
alleged in respondent’s amended reply. Under our Code, the reply is the last plead- 
ing, and “the allegation of new matter in the reply shall be deemed controverted 
by the adverse party as upon a direct denial or avoidance.” Section 800, R. S. 
Mo. 1929 (Mo. St. Ann. § 800). The waiver of payment, therefore, could not 
have been pleaded. 

VI. In our opinion the trial court erred in submitting the case to the jury 
upon the theory that the semiannual premium payment periods dated from May 
23. Upon the issue joined and under undisputed evidence the verdict was in effect 
a directed one. As we see it, the verdict was misdirected and the judgment was 
for the wrong party. It is accordingly ordered that the judgment be, and it is 
hereby, reversed, and the cause is remanded, with directions to the trial court to 
enter a new judgment in favor of appellant, defendant below, and against re- 
spondent, plaintiff below. 

Cooley and Westhues, CC., concur. 

Per Curiam. 

The foregoing opinion by Fitzsimmons, C., is adopted as the opinion of the 
court. 

All concur. 
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SULLIVAN et al. v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court of New Hampshire. Hillsborough. March 7, 1933. 
165 Atlantic Reporter 277. 
3. INSURANCE. 


Proof merely that assistant superintendent of life insurer’s branch office 
told undertakers, after examining policy, to bury insured. and that insurer would 
see that they got their money, was insufficient to bind insurer (Pub. Laws 1926, 
c. 273, § 19). 

(For other cases, see Insurance, Dec. Dig. § 129.) 


Transferred from Superior Court, Hillsborough County; Burque, Judge. 

Assumpsit by Michael P. Sullivan and another against the John Hancock 
Mutual Life Insurance Company. Verdict for plaintiffs was set aside by the 
presiding justice as against the law and the evidence and the weight of the 
evidence, and a verdict was directed for defendant, subject to plaintiffs’ exception, 
and the case transferred. 

Exception overruled. 

Assumpsit, to recover for services and expenses in connection with the 
funeral and burial of one Esther M. Vaskovitch, who died at the Hillsborough 
County Hospital February 6, 1929. The plaintiffs are undertakers doing business 
under the name of Sullivan & Turley. The jury returned a verdict in their 
favor. Subject to the plaintiffs’ exception, the presiding justice granted the 
defendant’s motion to set the verdict aside as against the law and the evidence 
and the weight of the evidence, and directed a verdict for the defendant. 

At the time of her death, Esther M. Vaskovitch held a life insurance policy 
of the industrial type which ‘had been issued to her by the defendant June 20, 
1928. The defendant denied liability under the policy on the ground that Esther 
M. Vaskovitch was afflicted with pulmonary tuberculosis at the time she applied 
for insurance. The beneficiary accepted the amount of the premiums tendered 
him in accordance with the provisions of the policy, and is not a party to this 
action. Other material facts are stated in the opinion, 

Hurley & Connor, of Manchester (A. J. Connor, of Manchester, orally), for 
laintiffs. 

: Wyman, Starr, Booth & Wadleigh, of Manchester (Ralph E. Langdell, of 
Manchester, orally), for defendant. 

MARBLE, Justice. 

The plaintiffs rely upon a provision of the policy permitting the insurance com- 
pany, on satisfactory proof of the death of the insured, to make any payment “to 
any person appearing to the Company to be equitably entitled thereto by reason of 
having incurred expense in any way on behalf of the Insured for burial or for any 
other purpose.” They claim the benefit of this provision by virtue of an alleged 
representation by one Almon E. Kempton, assistant superintendent of the defend- 
ant’s branch office in Manchester, that the policy was good and his assurance that 
their bill would be paid. 

The policy expressly provides that no person except certain named officials, not 
including assistant superintendents, may make, alter or discharge the contract or 
waive forfeiture, and that no agent may bind the company by making any promise 
not contained in the policy. 

The plaintiff Turley stated that, on the day of the death of Esther M. Vasko- 
vitch, he and one Clark, a brother of the deceased, interviewed Kempton and “told 
him about this girl being dead over to the county hospital and that she had an in- 
surance policy.” He testified: “Mr. Clark handed him [Kempton] the insurance 
policy and he opened it up. * * * He told me to go ahead and take care of Mrs. Vas- 
kovitch and the John Hancock Company would see that we got our money.’ 

{1, 2] The pinintitis claim that Kempton had apparent authority to make this 
promise. See L. c. 273, § 19. It is not enough, however, for a third person 
merely to oe that he has been misled by an agent’s conduct. Before the prin- 
cipal can be bound, it must appear that he “has either so conducted his business as 
to give third parties the right to believe that the act in question is one he has au- 
thorized his agent to do, or that it is one agents in that line of business are ac- 
customed to do.” Davison v. Parks, 79 N. H. 262, 263, 108 A. 288, 289. 

[3] Neither of these essential elements is present in the case at bar. 
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The defendant’s home office issued all policies and determined the validity of 
all claims. The branch offices solicited insurance, collected premiums, and helped 
beneficiaries to make out their proofs of death. Checks in settlement of claims 
were sent by the home office to the proper branch offices for distribution, and, 
while it was the practice of the branch office in Manchester to cash such checks 
for beneficiaries and to see that undertakers’ bills were paid at that time, there is 
no evidence that any officer or employee of the local agency had ever presumed to 
determine the validity of any policy or promised to pay undertakers or any one 
else before the home office had authorized payment of the policy. 

[4] So far as appears, other life insurance companies did not conduct their 
business differently, and the plaintiffs had never had any experience from which 
they might reasonably conclude that local officers or agents were empowered to 
make any promises whatever in relation to the payment of claims. It is not a 
matter of common knowledge that such officers or agents ever do act as Kempton 
is alleged to have acted in the present case. 

Under these circumstances the presiding justice did not err in directing a ver- 
dict for the defendant. White v. Brown Company, 85 N. H. 389, 391, 159 A. 124; 
Edelstone v. Salmon Falls Mfg. Co., 84 N. H. 315, 319, 150 A.-545; Castonguay v. 
Company, 83 N. H. 1, 4, 136 A. 702; Wright v. Boston & M. Railroad, 81 N. H. 
361, 127 A. 435; New Hampshire, etc., Fruit Co. v. Paine, 80 N. H. 540, 541, 120 
A. 78, and cases cited. 

In the case of Schwartz v. Maryland Casualty Company, 82 N. H. 177, 131 A. 
352, 353, cited by the plaintiffs, the promise was made by a general agent whose 
“powers were co-extensive with the requirements of the insurance business.” 

Exception overruled. 

All concurred. 


SHANNON v. METROPOLITAN LIFE INS. CO. 
Municipal Court of City of New York, Borough of Manhattan, 
Second District. March 20, 1933. 
263 New York Supplement 170. 
1. INSURANCE. 

Provision making life policy incontestable after being in force for two years 
held enforceable, notwithstanding insurer’s deviation from standard statutory form 
(Insurance Law, § 101, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Insurance contract, where free of ambiguity, should be construed according to 
its plain language. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Provision of life policy for incontestability after policy has been “in force” for 
two years rendered policy incontestable after two years from issuance, though in- 
sured died before two-year period expired (Insurance Law, § 101, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Action by Kathleen Shannon against the Metropolitan Life Insurance Com- 
pany. On plaintiff's motion for summary judgment. 

Motion granted. 

Frederick L. Weisler, of New York City, for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (Charles B. La Voe, of New 
York City, of counsel), for defendant. 

Eber, Justice. 

The action is upon a policy of life insurance. Defendant seeks to escape li- 
ability upon the ground of fraud and misrepresentation practiced by the insured in 
procuring the policy. Plaintiff moves for summary judgment, urging that the ans- 
wer raises no triable issue. 

The focal point upon which this controversy revolves is the incontestability 
clause contained in the policy which provides that it “shall be incontestable after 
it has been in force for a period of two years from its date of issue. * * *” 

The policy was issued on December 19, 1930; the insured died on May 5, 1932. 
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This suit was commenced on January 3, 1933, obviously more than two years from 
the date of issue. But the defendant contends that the policy was not “in force’ 
for a period of two years from the date of its issue because the insured died within 
that period. 

Section 101, subd. 2, of the Insurance Law, so far as here pertinent, requires 
such a policy to contain a provision that it “shall be incontestable after it has been 
in force during the lifetime of the insured for a period of two years from its date 
of issue. * * *” 

However, the policy as issued by the defendant omits the phrase “during the 
lifetime,” and provides that: “This policy shall be incontestable after it has been 
in force for a period of two years from its date of issue * * *” 

It is therefore, that plaintiff ‘contends that the policy is incontestable. 

[1] The deviation by the defendant from the standard form prescribed by the 
statute does not in any way affect the validity of the contract of insurance which 
has in fact been made, and the policy is enforceable as written. Graf v. Employers’ 
Liability Assur. Corp., 190 Iowa, 445, 180 N. W. 297. 

The defendant counters, in opposition, with the claim that, even with the 
omission of the phrase “during the lifetime” of the insured, none the less the 
words “in force” necessarily import that condition; that the policy terminates with 
the death of the insured, and, the insured having died prior to the expiration of 
two years from the date of issue of the policy, it was not “in force” for the re- 
quisite period and, in consequence, it is not precluded from contesting liability. In 
other words, that the phrase “in force” means that the assured must be alive during 
the whole period of two years. If this contention is to be regarded as correct, 
it necessarily renders superfluous the words “during the lifetime” of the insured. 

McKenna v. Metropolitan Life Ins. Co., 220 App. Div. 53, 220 N. Y. S. 568 
(2nd Dept.), and Van Saun v. Metropolitan Life Ins. Co., 135 Misc. 855, 239 N. 
Y. S. 698 (City Court), following the McKenna Case, affirmed, without opinion, 
sustain defendant’s position. A directly converse os. is taken in Grana v. Metro- 
politan Life Ins. Co., 237 App. Div. 54, 260 N. Y. 576 (4th Dept.), approving 
Kocak v. Metropolitan Life Ins. Co., 144 Misc. 422° 258 N. Y. S. 937 (Sup. Ct. 
Broome County). 


Confronted with this conflict of decision, it becomes necessary to choose-- 
there being no direct ruling in the First Judicial Department—the ruling to follow. 

It is asserted by the defendant that, as the Van Saun Case was affirmed by the 
First Appellate Term, and leave to appeal to the First Appellate Division denied 
(230 App. Div. 810, 244 N. Y. S. 852), it is equivalent or tantamount to a deter- 
mination by the appellate courts in the First Department that the rule announced 
by the Second Appellate Division in the McKenna Case has been approved. 

I do not share this view. Where the ruling of a lower court is affirmed, with- 
out opinion, it is not to be thereby assumed that the views of the lower court have 
been adopted by the court of review, as its own. 15 Corpus Juris, 970. And, where 
leave to appeal has been denied, as in a case where a petition for a writ of cert- 
iorari is refused, its only effect is that the court to which application has been made 
has not seen, fit, for reasons of its own, to further review thhe question presented, 
but such denial or refusal is no indication that the views of the lower tribunal have 
been accepted as correct. United States v. Carver, 260 U. S. 482, 490, 43 S. Ct. 
181, 67 L. Ed. 361: Hamilton-Brown Shoe Co. v. Wolf Bros. & Co., 240 U. S. 251, 
256, 258, 36 S. Ct. 269, 60 L. Ed. 629. 

Thus there is no concrete ruling on the specific question by the appellate tri- 
bunals in the First Judicial Department. 


[2] The general rule is that the law as determined by an appellate court is 
controlling upon, and is to be followed by, an inferior court located within the 
judicial department over which the appellate court exercises supervisory jurisdic- 
tion. oer v. Arthur (Sup.) 84 N. Y. S. 284; In re Greim’s Estate (Sur.) 183 
m.. ¥. 149. But here there is no controlling rule of guidance, since the Appellate 
Division in the Second and Fourth Judicial Departments are tribunals of equal 
standing, and this action is pending in the First Department. 

In Collins v. Connelly, 125 Misc. 871, 212 N. Y. S. 369, the First Appellate 
Term held that, in the absence of an express ruling by the Appellate Division in 
the First Department, it was not bound to follow a ruling of the Second Appellate 
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Division at variance with its own view. Therefore I believe I am free, under the 
circumstances, to follow the view expressed by the Fourth Appellate Division 
in the Grana Case, and accordingly adopt it. I do so because it seems to me to be 
more in consonance with the general rules of construction. 

[3, 4] It is held that contracts of insurance are to be interpreted like any 
other contracts (F. S. Royster Guana Co. v. Globe & Rutgers Fire Ins. Co., 252 
N. Y. 75, 168 N. E. 834, affirming 226 App. Div. 178, 234 N. Y. S. 685), and that, 
where a contract is free of ambiguity, it should be construed according to its 
plain language (Epstein v. Mutual Life Ins. Co. of New York, 143 Misc. 587, 
257 N. Y. S. 772). Furthermore, if any ambiguity may be said to exist—though 
I perceive none—it is to be construed against the defendant, since it drew the 
policy. Kocak v. Metropolitan Life Ins. Co., supra. 

In plain terms, clear and unequivocal, the policy provides: “This policy shall 
be incontestable after it has been in force for a period of two years after its 
date of issue. * *-*” 

Nowhere is it provided in the policy, or intimated in any form, that it shall 
be a condition precedent to the effectiveness of this provision that the insured 
must survive the two-year period, and I do not feel that this restriction, or limita- 
tion, should be read into the policy by judicial fiat. 

If the defendant intended such a limitation, or contemplated such a restriction, 
it should have incorporated it in the policy. When a contract is clear and definite 
in its terms, it is the function and duty of a court to enforce the contract of the 
parties as they have made it, and not to make it over for them (Metropolitan 
Life Ins. Co. v. Beha, 226 App. Div. 408, 235 N. Y. S. 501), and, as the pro- 
vision in question, in my opinion, admits of no uncertainty, it should be enforced 
according to its plain terms. 

The policy was issued on December 19, 1930; suit was begun on January 3, 
1933, more than two years from the date of its issue, and throughout this inter- 
val it has been in force, as, for the reasons stated, the death of the insured did 
not terminate the policy and the incontestability provision survived the death of 
the insured. 

It is therefore incontestable, and the defendant is, in consequence, conclu- 
sively estopped from contesting liability under it. It follows that there is no de- 
fense to the action, and the answer interposed presents no triable issue. The 
motion for summary judgment is granted, and judgment is rendered in favor of 


the plaintiff and against the defendant as demanded in the complaint. Ten days’ 
stay of execution. 


MEDLINSKY v. METROPOLITAN LIFE INS. CO. 
Municipal Court of City of New York, Borough of Manhattan, First District. 
March 16, 1933. 
263 New York Supplement 179. 


1. INSURANCE. ia ey 4 
Interpretation of total permanent disability provisions of life policy should 
reflect parties’ common understanding, unless violating real meaning of word. 
(For other cases, see Insurance, Dec. Dig. § 516.) 
2. INSURANCE. : lode 
Rider attached to life policy, providing for total permanent disability, must 
be considered in its entirety. 
(For other cases, see Insurance, Dec. Dig. § 516.) 
3. INSURANCE. ; 
Tailor losing right hand above wrist held “totally and permanently disabled” 
within rider attached to life policy. 
(For other cases, see Insurance, Dec. Dig. § 516.) 
4. INSURANCE. s ; P 
Mere fact that insured may receive profit from ownership of business or re- 


ceive wages from employer does not preclude existence of “total permanent dis- 
ability” within life policy. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
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5. INSURANCE. 

In determining “total permanent disability” within life policy requiring insured 
to be unable to perform any work for compensation or profit, test is whether 
insured is unable personally to pursue any substantially gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Action by David Medlinsky against the Metropolitan Life Insurance Company. 

Judgment for plaintiff. 

Max Rothenberg, of New York City, for plaintiff. 

Tanner, Sillcocks & Friend, of New York a (Dean Potter, of New York 
City, of counsel), for defendant. 

Davin C. Lewis, Justice. 

The plaintiff was a proprietor of a small tailoring shop. It was a one-man 
establishment. He was boss and workman, tailor, and presser. For years tailoring 
had been his one and only means of livelihood. Apparently he never knew or 
followed any other. 

On the 15th day of February, 1920, the defendant sold him a thousand dollar 
fifteen-year endowment life insurance policy. Attached to, and forming part of, 
the policy, is a rider designated “Total and Permanent Disability Provision.” This 
rider, among other terms, contains the following: 

“Doth hereby agree, that if while the above numbered policy is in full force 
and effect, and before default in the payment of any premium, the company 
receives due proof that the assured, as the result of injury or disease occurring 
and originating after the issuance of the policy, has become totally and permanently 
disabled so as to be unable at any time to perform any work or engage in any 
business for compensation or profit, the Company will allow the following 
benefits: * * * 

“Without prejudice to any other cause of disability, the entire and irrevocable 
loss of sight of both eyes, or the severance of both hands above the wrist, or 
of both feet above the ankles or of one entire hand and one entire foot, will be 
considered as total and permanent disability within the meaning of this provision. 

“Notwithstanding proof of disability may have been accepted by the compaiy 
as satisfactory, the insured shall at any time, but not oftener than once a year, 
on demand from the Company, furnish due proof of the continuance of such 
disability; and if the insured shall fail to furnish such proof, or if the insured 
is able to perform any work or engage in any business whatsoever for compensation 
or profit, no further premiums will be waived or allowed to accumulate as an 
indebtedness against the policy, nor will any further annuity payments be made.” 
(Italics mine.) 

On or about the 19th day of November, 1931, as a consequence of an accident, 
the plaintiff lost his right hand; the same being amputated above the wrist. 


He claimed a permanent total disability. The defendant rejected his claim. 


It cannot be disputed that his disability is permanent. The question remains, 
Is it total, within the meaning of the policy? 

Insurance is a business of ancient origin. The company sells its policies 
through solicitors, like merchants market their goods through salesmen. Because 
of the public nature of the business, the staie regulates insurance companies. But 
this fact is not determinative of the question. We are to construe a contract; 
not a statute. 


{1] The proper interpretation of these provisions of the contract should 
reflect the common understanding of the parties. And their mutual agreement 
is to be found, not exclusively in the etymological meaning of the words, nor 
solely in their legal significance, but in the evident sense in which the parties 
understood and employed them; provided such an interpretation does not violate 
the real and unequivocal meaning of the words. 

To reach its conclusion, the law follows the route indicated by established 
principles of construction. 


By holding to this main artery of legal thought and reason, we cannot go 
far astray of justice. 


“Our guide is the reasonable expectation and purpose of the ordinary business 
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man when making an ordinary business contract.” Silverstein v. Metropolitan 
Life Ins. Co., 254 N. Y. 81, 84, 171 N. E. 914, 915. 

“The words should be given their ordinary, natural meaning, in view of the 
purpose of the contract, and to carry out its intent as that intent would be 
gathered by an ordinary reader seeking to ascertain the meaning of the policy.” 
(Italics mine.) Goldstein v. Standard Accident Ins. Co. of Detroit, Mich., 204 
App. Div. 452, 455, 197 N. Y. S. 554, 557. 

“Where an insurance contract is so drawn as to be manifestly ambiguous, so 
that reasonable and intelligent men on reading it would honestly differ as to its 
meaning, the doubt should be resolved against the company, because it prepared 
and executed the agreement, and is responsible for the language used and the 
uncertainty thereby created.” Kratzenstein v. Western Assur. Co. of Toronto, 
iG’ N.. ¥. 54,59; 22 Ni BE. 228, 223.5 le RK. AL 79 

“A construction which makes the contract fair and reasonable will be pre- 
ferred to one which leads to harsh and unreasonable results. (In re Town of 
North Providence, 90 Conn. 226, 229 [96 A. 926]; Wigand v. Bachmann-Bechtel 
Brewing Co., 222 N. Y. 272 [118 N. E. 618]; Leschen & Sons Rope Co. v. May- 
flower Gold Mining & Reduction Co., 173 F. 855 [97 C. C. A. 465, 35 L. R. A. 
(N. S.) 1].)” Aldrich v. New York Life Ins. Co., 235 N. Y. 214, 223, at page 
224, 139 N. E. 245, 248. 

“If it is fairly susceptible of two interpretations, one of which being that con- 
tended for by the insured, it should be most strongly construed against the 
insurer. * * * 

“The court should construe the policy according to the intention appearing by 
the words.” Bushney & Sons v. American Ins. Co., 237 N. Y. 24, at page 27, 142 
N. E. 340, 341. 

“If there be any doubt as to the meaning of its terms, the language should be 
given the meaning most favorable to the insured.” Matter of Jaabeck v. Theodore 
A. Crane’s Sons Co., 238 N. Y. 314, at page 322, 114 N. E. 625, 627. See, also, 
Hart v. Travelers Ins. Co. (N. Y.) —N.E 

The terms of this policy constitute the company’s specific offer. It is a studied 
and prepared text. 

The wording is the exclusive work of the company. The insured had no part 
in it. Therefore whatever shortcomings may be found with the language is the 
sole fault of the company. 

[2] However, one must consider the rider in its entirety, not merely isolated 
phrases. 

[3] And so one reads the specific instances in which total disability shall be 
conclusively presumed, and learns that the so-called permanent and total disability 
may not continue a total disability during the entire life of the insured, for the 
policy provides that, where a subsequent examination of the insured discloses his 
ability to engage in gainful work or profitable business, the disability will there- 
upon cease to be total. 

“The policy defines certain losses of members which shall conclusively estab- 
lish permanent total disability, but leaves it open to proof that total permanent 
disability exists due to other inflictions or afflictions. * * * 

“It must have been a matter of common understanding between the parties 
to such insurance policy that a condition which at the time appeared to cause 
total and permanent disability would often improve; and it is very natural to 
provide in the contract that if that which appeared to be to total permanent 
disability did improve, the benefits should not be realized. The provision that the 
benefits should be realized during the continuance of the total disability only does 
not indicate to me that the parties contemplated that the word ‘permanent’ was a 
synonym of ‘temporary,’ in light of the, to me, significant fact that the benefits are 
to be realized upon proof of total disability being furnished rather than ufon 
actual total disability. * * * 

“There is a natural feeling that, after an insurance company has received its 
premium, it ought not to be allowed to avoid its responsibility and the just rule is 
that policies should be construed strictly against the company which has drafted 
its provisions. But to secure these benefits an additional premium of forty-four 
cents a year is paid. It certainly could not have been expected by the parties that 
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the risk of liability under this clause was considerable; and, where the words 
used have a common and ordinary meaning, it seems to me the defendant is 
entitled to the benefit of that.” Ginell v. Prudential Ins. Co., 205 App. Div. 494, 
495, 496, 200 N. Y. S. 261, 262. 

This same thought finds expression in an early case, where a solicitor sus- 
tained a sprained ankle, prohibiting him from going up or down stairs. 

“Had I lost both legs, both arms, and both eyes, I might still be able to 
give instructions, or even, on an urgent occasion, give advice, seeing the head 
only is required, which would, in one sense be following business; but I presume 
my being unable to walk downstairs will satisfy you.’ Hooper v. Accidental 
Death Ins. Co., (Eng.) 2 Bieglow Life & A. Ins. Rep. 573. 

And so it was held the solicitor with a sprained ankle was totally disabled 
from doing his work. 

One also infers from these specific cases of presumed permanent and total 
disability that the coverage is not to be confined to actual absolute and total 
incapacity to sustain an existence. 

Even with the loss of a leg and an arm, the injury need not cause total 
incapacity, for, notwithstanding such handicap, a lawyer might still prepare his 
briefs; and a poet might still pen hs verse. 

Hence these clauses suggest (if they do not invite) a practical construction, 
as contrasted with a strict technical or literal interpretation. 

Counsel for the defendant refers to the fact that Paderewski became the 
the prime minister of Poland, and hence submits that, had he carried such in- 
surance, and had he sustained an injury to his little finger, it would not have 
spelled a total incapacity within the meaning of this policy. 

Suffice it to say that this imaginary example proves nothing. The plaintiff 
is not a Paderewski. 

One would hardly cite the miraculous accomplishments of the great Helen 
Keller to measure the capacity of this insured, or of the ordinary average mortal. 
Nowadays the blind, the deaf, the dumb are enabled to serve in the work-a-day 
world. But that does not say that the normal man who loses one of the senses 
may not be totally disabled. 

And where the insured has totally lost his ability to earn a livelihood in the 
only way he can, where he is totally unfit and unable to do the only work he 
knows, is he not totally disabled—at least until some new ability to earn his 
living is created? 

One’s ability to work is necessarily a practical problem rather than a legal 
question. Hence, in solving the problem, legal theory should yield to the practical 
facts. And if in fact a person is practically totally disabled, should he not in law 
be regarded as actually totally disabled, for here it may be said that the facts 
speak louder than the words? 


I do not conclude that, because an old, experienced tailor, who has suffered 
the loss of his right hand, may labor on the stone pile, that fact is any proof that 
he is not totally permanently disabled within the purview of this policy. And [ 
take it that the purview of the policy should control the view of the court. 

Where, then, shall the line be drawn? 


Time, necessity, opportunity, and human instinct will invariably definitely de- 
cree, and then the court can determine accordingly. But until then, until science, 
individual determination, or nature, or all three, enable the insured to turn his 
hand to useful, profitable, self-sustaining labor, the insured is totally disabled. 


[4] Nor should the fact that the insured may be in receipt of profit accruing 
from the ownership of a business necessarily disturb our conclusions. The emol- 
uments thus enjoyed may be no different than dividends from the ownership of 
stock. They are not the product of one’s personal labors, for the fact that a gen- 
erous employer continues the wages of his disabled employee does not disprove 
his disability. United States Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 462. 

Of course, if the insured should individually supervise, manage, or actively 


personally participate in the conduct of his business, his claim to total disability 
might then end. 


] appreciate that the policy does not purport to underwrite the employment of 
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the insured or to protect him against any economic depression. It is not unem- 
ployment insurance. 

The so-called total impairment of the individual is the sole risk covered by 
this policy. 

[5] But the essence of the matter is the ability or inability of this insured to 
earn a subsantial living. 

The enjoyment of the protection of the policy is not contingent upon the loss 
of all physical or mental incapacity, but upon the loss of the ability of the insured 
to earn a substantial livelihood, and this depends as much on the individual as on 
the injury. 

So we find it held that the rights of an insured depend upon his own, disability 
and impairmment, not upon whether it be more or less than the average man. Wills 
v. United States (D. C.) 7 F.(2d) page 137. 

I -m unwilling to believe that when the insured took this,policy he contem- 
plated or understood that he would have to be rendered physically and mentally in- 
capable of any manual labor or mental effort, before he could claim its protection. 
I reckon that he gathered from its terms that if he was rendered unable to per- 
sonally pursue any substantially gainful occupation or hiring, or, as the policy puts 
it, “perform any work or engage in any business for compensation or profit,” he 
would be entitled to its protection. 

Such a conclusion appears to me in step with the decisions of our court and 
not in conflict with the terms of the policy. 

“Total disability must, from the necessity of the case, be a relative matter, 
and must depend largely upon the occupation and employment in which the party 
insured is engaged.” Wolcott v. United L. & Acc. Ins. Ass’n, 55 Hun, 98, 99, 100, 
8 N. Y. S. 263, 264. 

“* * * For it is somewhat difficult to conceive of a case where a party could 
be so severely injured as to be entirely disabled from directing the conduct of 
some kind of business.” Benj. C. Beach, Respondent, v. Supreme Tent of Knights 
of Maccabees of the World, Appellant, 74 App. Div. 527, 534, 77 N. Y. S. 770, 775, 
4th Department; from opinion of Adams, P. J. 

“He might be deprived of both feet and both hands and still be able to sit and 
watch a milk car, and thus engage in some other occupation. Such a construction 
would practically relieve the defendant from all liability, for total disability arising 
from accident seldom occurs.” Appeal from order of Supreme Court, 2d Dept., 
Thomas Neill, Jr., Respondent, v. Order of United Friends, Appellant, 149 N. Y. 
430, 431, 44 N. E. 145, 146, 52 Am. St. Rep. 738, from opinion of Haight, J. See, 
also, Davis v. Equitable Life Assur. Soc. (N. Y.) N. E. 

It has been repeatedly stated that a policy should be construed to give the in- 
sured the indemnity supposedly contracted for, to the exclusion of any narrow or 
technical interpretation which would defeat the intent of the parties. See, also, 
Couch on Insurance, vol. 7, p. 5787. 

In those instances where the total disability clause expressly designates the 
particular occupation of the insured, the law has not exacted an incapacity to per- 
form any of the functions of his calling, to constitute a total disability; it has ac- 
cepted.a disability to substantially carry on the designated occupation. By analogy, 
where the policy does not designate an occupation, the ability of the insured to do 
substantial work—not any work—should be the test. 

In the composition of this policy the defendant should have known: “Insur- 
ance contracts, above all others, should be clear and explicit in their terms. They 
should not be couched in language as to the construction of which lawyers and 
courts may honestly differ. In a word, they should be so plain and unambiguous 
that men of average intelligence who invest in these contracts may know and un- 
derstand their meaning and import.” Paskusz v. Philadelphia Casualty Co., 213 
N. Y. 22, at page 26, 106 N. E. 749, 751, Ann. Cas. 1915A, 652; (Cardozo, J., quot- 
ing from Janneck v. Metropolitan Life Ins. Co., 162 N. Y. 574, 577, 57 N. E. 182, 
183). 

Man knows he is never immune from mishap. 


This uncertainty is the basis of accident insurance. No concealment, deception, 
or misrepresentation can be laid at the door of the insured. The hazard was plain; 
and the policy cannot be separated from the risk. The contingency occurred. Ac- 
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cident befell the insured. The decree of the court—unlike the arbitrary decree of 
fate—is controlled by reason and equity. 
Judgment for the plaintiff. Ten days’ stay. 


HARRIS vy. JEFFERSON STANDARD LIFE INS. CO. No. 329. 
Supreme Court of North Carolina. March 15, 1933. 
168 Southeastern Reporter 208. 
INSURANCE. 


Death from pneumonia following chest injury suffered by insured in basket- 
ball game occurred through “accidental means” within life policies providing for 
double indemnity for death resulting from bodily injury effected solely through 
accidental means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Superior Court, Person County; Daniels, Judge. 

Action by G. E. Harris, administrator of Robert Hester Harris, deceased, 
against the Jefferson Standard Life Insurance Company. From a judgment in 
favor of plaintiff, defendant appeals. 

No error. 

Plaintiff’s intestate, Robert Hester Harris, died on March 18, 1931. At the 
date of his death, two policies of insurance both issued by the defendant, one on 
the 24th day of February, and the other on the Ist day of April, 1924, each in 
the sum of $5,000, were in full force and effect. By virtue of the provisions of 
these policies, the defendant has paid to the plaintiff as the beneficiary named in 
each of said policies the sum of $10,000. This sum is the face amount of said 
two policies of insurance. 

Each of the policies contains a clause in words as follows: 

“Double Indemnity. The Company will pay the beneficiary in full settlement 
of all claims hereunder double the face amount of this policy if, during the pre- 
mium paying period, and before default in the payment of any premium, and 
before waiver of any premium on account of disability and before any non-for- 
feiture other than automatic premium loan is in effect, the death of the insured 
results from bodily injury within ninety days after the occurrence of such injury 
provided death results directly and independently of all other causes, from bodily 
injury effected solely through external, violent and accidental means, while the 
insured is sane and sober. Except, these provisions do not apply if the insured 
shall engage in military or naval service, or any allied branch thereof, in time 
of war, or in case death results from bodily injury inflicted by the insured him- 
self, or intentionally by another person; or from engaging in aeronautic or sub- 
marine operations, either as a passenger or otherwise; or from any violation of 
law by the insured; or from a state of war or insurrection; or self-destruction, 
whether during the first policy year or afterwards; or directly or indirectly from 
bodily or mental infirmity, poisoning or infection other than that occurring simui- 
taneously with and in consequence of bodily injury.” 

This action is to recover of the defendant under the provisions of the double 
indemnity clauses in both the policies of insurance issued by the defendayt on the 
life of Robert Hester Harris, deceased, the sum of $10,000. 

The insured, Robert Hester Harris, died at the home of his father in Person 
county on March 18, 1931. The physician who attended him during his fatal iil- 
ness first saw him on March 11, 1931. This physician testified that in his opinion 
the insured died of pneumonia, which was the result of a traumatic condition. 
Other physicians who testified as expert witnesses for the plaintiff were of the 
opinion that the insured died of traumatic pneumonia. All the evidence at thi 
trial was to the effect that the insured died of pneumonia, which followed a bodily 
injury suffered by him while he was playing in a game of basketball on the night 
of March 10, 1931. 

At the date of his death, the insured, Robert Hester Harris, was about nine- 
teen years of age. He was a student at the Roxboro High School, and was a 
member of the basketball team of said school. On the night of March 10, 1931, 
while playing with his team in a game of basketball, he was injured by a player 
on the opposing team. This player had the ball, and was running with it toward 
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the goal. In accordance with the rules of the game, fhe insured undertook to pre- 
vent this player from throwing the ball into the basket, which was his goal. In 
the collision between them, the insured was struck by his opponent in his side or 
on his chest. 

The injury was not inflicted intentionally, but was the result of the collision 
between the insured and his opponent. The insured fell to the floor, and com- 
plained immediately of pain in his side or chest. In response to inquiries made by 
hig friends, who urged him to return to the game, the insured said that one of 
his ribs was broken, and that he could not continue in the game. He retired to the 
side lines, and was in great pain until the conclusion of the game. He then leit 
in his automobile and drove to the home of his sister, who lived some distance 
from Roxboro. His mother was waiting for him there. As soon as she discovered 
that her son was ill, she insisted upon taking him to her home. His condition 
grew worse from the time they reached their home until the physician was called 
to see him the next day. This physician at once suspected that the insured had 
pneumonia, and later definitely diagnosed his illness as due to pneumonia. From his 
first visit to the insured on March 11, 1931, until his death on March 18, 1931, 
the physician treated him for pneumonia. As a witness for the plaintiff, this 
physician testified that the insured died of pneumouia, resulting from a traumatic 
condition. 

The issues submitted to the jury were answered as follows: 

“1. Was the plaintiff’s intestate, while’ sane and sober, injured in the chest 
while engaged in playing a basketball game on the night of 10 March, 1931, as 
the result of a collision with another player in said game, as alleged in the com- 
plaint? Answer, Yes. 


“2. If so, was said injury effected solely through violent, external and acci- 
dental means? Answer, Yes. 
“3. If so, did plaintiff's intestate’s death result within ninety days from 10 


March 1931, directly and independently of all other causes, from said injury? 
Answer, Yes.” 


From judgment that plaintiff recover of the defendant the sum of $10,000, 


with interest from May 12, 1931, and the costs of the action, the defendant ap- 
pealed to the Supreme Court. 


Brooks, Parker, Smith & Wharton, of Greensboro, and Cooper A. Hall, of 
3urlington, for appellant. 


F. O. Carver, L. M. Carlton, and W. D. Merritt, all of Roxboro, and Pou 
& Pou and J. L. Emanuel, all of Raleigh, for appellee. 
Connor, Justice. 


The defendant on its appeal to this court contends that there was error in 
the refusal of the trial court to allow its motion made at the close of all the 
evidence, that the action be dismissed by judgment as of nonsuit, for that there 
was no evidence at the trial tending to show that the death of the insured was 
the result of a bodily injury effected solely through accidental means. The de- 
fendant concedes that there was evidence tending to show that the death of the 
insured was accidental in the sense that it was the unexpected and unforeseen 
result of the injury suffered by the insured while he was playing in the game of 
basketball. It contends, however, that the bodily injury which the insured suffered 
was not accidental in that sense, but was the probable result of the game in 
which the insured had voluntarily engaged, and that for this reason the defendant 
is not liable to the plaintiff in this action under the provisions of the double in- 
demnity clauses in the policies issued by the defendant and insuring the life of 
Robert Hester Harris, deceased. 

The distinction between an accidental death and a death by accidental means 
has been recognized and applied by courts of other jurisdictions in actions to 
recover on provisions in policies of insurance similar to those contained in the 
double indemnity clause involved in this action. No case involving such distinc- 
tion has heretofore been presented to this court. The distinction, however, was 
recognized and applied by the Supreme Court of California in Rock v. Travelers’ 
Insurance Co., 172 Cal. 462, 156 P. 1029, L. R. A. 1916E, 1196, by the Supreme 
Court of Rhode Island in Kimball v. Massachusetts Accident Co., 44 R. I. 264, 117 
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A. 228, 24 A. L. R. 726, and by the Supreme Court of Tennessee in Stone v. 
Fidelity & Casualty Co., 133 Tenn. 673, 182 S. W. 252, L. R. A. 1916D, 536, Ann. 
Cas. 1917A, 86. In each of these cases, it was held that, where the death of the 
insured resulted from his voluntary act, although such death was both unex- 
pected and unforeseen, and for that reason accidental, the death was not caused 
by accidental means, within the meaning of these words as used in the policy of 
insurance on which the action was brought. This distinction, if conceded to be 
sound, is not applicable to the instant case. The insured in this case did not by 
his own act cause the injury which resulted in his death. He engaged voluntarily 
in the game of basketball, and, while he anticipated collisions during the progress 
of the game with players on the opposing team, no such injury as that which 
he suffered by the act of his opponent was probable as the result of the game. 
This injury was effected by accidental means within the meaning of these words 
as used in double indemnity clauses in his policies of insurance. 

The contention of the defendant that there was error in the refusal of the 
trial court to allow its motion for judgment as of nonsuit cannot be sustained. 


There was no error in the trial of this action. The judgment is affirmed. 
No error. 


McGEE v. CONTINENTAL LIFE INS. CO. No. 103. 
Supreme Court of North Carolina. March 22, 1933. 
168 Southeastern Reporter 511. 

INSURANCE. 


Mailing of currency by insured’s father in envelope addressed to insurer and 
bearing father’s return address, with nothing to indicate what currency was for, 
and nothing else appearing, /eld insufficient to show payment of premium due on 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Clarkson, J., dissenting. 

Appeal from Superior Court, Harnett County; Grady, Judge. 

Action by Florence Kelly McGee against the Continental Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Civil action to recover on a lite insurance policy. 

After receiving several letters during the summer and fall of 1931, calling his 
attention to the fact that the policy in suit had lapsed for nonpayment of premiums, 
and suggesting that application for reinstatement be filed, the assured, Howard K. 
McGee, did, on December 5, 1931, with the assistance of the then local agent, R. 
E. Davis, execute application for reinstatement. The assured was killed in an au- 
tomobile accident four days thereafter, before his application had been acted upon 
by the defendant company. 

The father of the deceased testified that he paid the semiannual premium of 
$24.02, due May 13, 1931, on June 6, within the 30-day period of grace, by placing 
two $10 bills, four $1 bills and 2 cents in an envelope addressed to the company at 
Saint Louis, Mo., with his return address thereon, and mailing the same in the 
United States post office at Angier, N. C. R. E. Davis corroborated this testimony. 

Upon this evidence, the jury found that the premium of $24.02, due on the pol- 
icy in suit, May 13, 1931, was “paid to and received by the defendant company on 
or before June 13, 1931, as alleged in the complaint.” If this be true, the policy 
was in force at the time of the death of the assured. 

Judgment on the verdict for plaintiff, from which the defendant appeals, as- 
signing errors. 

Young & Young, of Durham, for appellant. 

Dupree & Strickland, of Angier, and J. R. Baggett, of Lillington, for appellee. 

Stacy, Chief Justice. 

The case turns on whether the semiannual premium of $24.02, due May 13, 1931, 
on the policy in suit, was paid within the 30-day period of grace. We agree with 
counsel for defendant that the evidence is not sufficient to go to the jury on this 
question. . 

The mailing of currency in an envelope, addressed to an insurance company, 
with return address thereon of one other than the assured, and with nothing there- 
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in to indicate what it is for, nothing else appearing, will not suffice to show pay- 
ment of premium due on a particular policy. 

This accords with the general holdings on the subject. Annotation, 47 A. L. R. 
886: 48 C. J. 594; Campbell v. Supreme Lodge, 168 Mass. 397, 47 N. E. 109; Gur- 
ney v. Howe, 9 Gray (75 Mass.) 404, 69 Am. Dec. 299; Crane v. Pratt, 12 Gray 
(78 Mass.) 348; Donald v. Ins. Co., 4 S. C. 321; 3 Couch on Insurance, § 601. 

Nor are our own decisions at variance with the general rule. Coile v. Com. 
vor 161 N. C. 104, 76 S. E. i Hollowell v. Life Ins. Co., 126 N. C. 398, 

E. 616; Whitley v. Ins. Co., 71 N. C. 480. 

he motion to nonsuit should been been allowed. 

Reversed. 

Clarkson, J., dissents. 


CRUMP v. SOUTHERN-DIXIE LIFE INS. CO. No. 256. 
Supreme Court of North Carolina. March 29, 1933. 
168 Southeastern Reporter 514. 
1. INSURANCE. 


Woman had no insurable interest in life of natural half-sister, and such re- 
lationship alone was insufficient to support insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 116[3].) 
2. INSURANCE. 


Insurance policy on life of another, issued to beneficiary having no insurable 
interest in insured’s life, is void as against good morals and public policy, where 
premiums are paid by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 119.) 


Appeal from Superior Court, Wake County; Moore, Special Judge. 

Action by Susie Crump against Southern-Dixie Life Insurance Company. From 
judgment for plaintiff, defendant appeals. 

Reversed. 

This is an action by the plaintiff as the beneficiary named therein to recover on 
a policy of insurance issued by the defendant on the life of Ellen Wilson, deceased. 

The policy sued on was issued on August 22, 1932. The insured, Ellen Wilson, 
died on October 5, 1932. On July 27, 1932, she was discharged from a hospital in 
the city of Raleigh, N. C., where she had been confined as a patient since May 28, 
1932. Before she was discharged from the hospital, her physician informed the 
plaintiff, who had called to see her at the hospital, that Ellen Wilson was suffering 
from an incurable disease, and that she could not get well. The evidence offered 
by the defendant showed that she had cancer of the liver, in the last stage, at the 
time she was discharged from the hospital. 

The application for the policy was signed in the home of the plaintiff, in the 
city of Raleigh, on August 8, 1932. Ellen Wilson was not present at the time the 
application was signed in her name. There was no evidence tending to show that 
she knew that the application for the policy would be made or that the policy would 
be issued. There was conflict in the evidence as to whether she was ever informed 
that the policy had been issued by the defendant. The policy was delivered to the 
plaintiff at her home, and remained in her possession at all times thereafter until 
the death of Ellen Wilson. The first and all subsequent weekly premiums on the 
policy were paid by the plaintiff or by her husband. 

The relationship of the insured, Ellen Wilson, to the plaintiff, as stated in the 
application and in the policy was that of sister. At the trial, the plaintiff testified 
that she and Ellen Wilson had the same father, but did not have the same mother, 
that Ellen Wilson was the illegitimate child of plaintiff’s father, and that she did 
not live in the home of the plaintiff at the time the policy was issued or at her 
death. Neither the plaintiff nor her husband attended the funeral of Ellen Wilson. 

The issues submitted to the jury were answered as follows: 

“1. Did Susie Crump fraudulently obtain the issuance of the policy of insur- 
ance sued on as alleged by the defendant? Answer, No. 

“2. Did the insured, Ellen Wilson, die from a cancer as alleged by the defend- 
ant? Answer, No. 


“3. In what sum, if any, is the defendant indebted to the plaintiff? Answer, 
$132.50.” 
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From judgment that plaintiff recover of the defendant the sum of $132.50 and 
the costs of the action, the defendant appealed to the Supreme Court. 

A. J. Fletcher, of Raleigh, for appellant. 

A. W. Crawley and Douglass & Douglass, all of Raleigh, for appellee. 

Connor, Justice. 

[1] There was error in the refusal of the trial court to allow the motion of 
the defendant, at the close of all the evidence, for judgment as of nonsuit. All the 
evidence at the trial shows that the policy sued on was a wagering contract be- 
tween the plaintiff and the defendant, and for that reason void. The plaintiff had 
no insurable interest in the life of the insured, Ellen Wilson. Conceding that her 
testimony was competent as evidence tending to show that Ellen Wilson was the 
illegitimate daughter of plaintiff's father, and therefore the natural half-sister of 
the plaintiff, this relationship alone was not sufficient to support the policy as a 
valid contract. See Rogers v. Insurance Company, 135 S. C. 89, 133 S. E. 215, 45 
A. L. R. 1172, and note. 

[2] A policy of insurance on the life of another issued to the beneficiary, who 
has no insurable interest in the life insured, is void, as against good morals and 
sound public policy, where the premiums are paid by the beneficiary. Slade v. 
Ins. Co., 202 N. C. 315, 162 S. E. 734; Hinton v. Mutual Reserve Fund Life Ass’n, 
135 N. C. 314, 47 S. E. 474, 65 L. “ye A. 161, 102 Am. St. Rep. 545; Trinity College 
v; Ins, Co., 113 N.C.-244, 18'S. 175, 22 3. Wt. A 291, 


This action should be Piet To that end the judgment is reversed. 


MID-CONTINENT LIFE INS. CO. v. SHARROCK. No. 21532. 
Supreme Court of Oklahoma. Feb. 14, 1933. 
Rehearing Denied March 14, 1933. 
20 Pacific Reporter (2d) 154. 
3. INSURANCE. 

Action for reinstatement of life policy, allegedly surrendered because of in- 
surer’s fraud and for money judgment under disability clause, held of equitable 
cognizance; action for recovery of money being incidental to equitable cause. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

8. INSURANCE. 


Evidence sustained judgment for insured suing to reinstate life policy and 
recover on disability clause on ground that insurer fraudulently induced surrender 
of policy while insured was mentally incompetent. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

The question of whether a case is legal or equitable in its nature is de- 
terminable by the pleadings, rights, and remedies of the parties, and if it appears 
that the primary cause of action is equitable in its nature and that there are 
other issues which are incidental to the primary cause of action of a legal nature, 
the cause is one of equitable cognizance and will be determined on equitable 
principles. 

2. In an action against an insurance company for reinstatement of a life 
insurance policy and for money judgment based upon a disability clause in the 
policy, where it is alleged that the plaintiff, by fraud on the part of the company, 
was induced to surrender the policy, which was canceled by the company, and 
the insured was mentally incompetent at the time of the surrender of the policy. 
the primary cause of action is for reinstatement of the policy, and the action for 
the recovery of the money being incidental thereto, the cause is one of equitable 
ase 

. When a court of equity has obtained jurisdiction of a controversy for any 
ats it will retain jurisdiction for the purpose of administering full and com- 
plete relief, and it may to this end determine purely legal rights which otherwise 
would be beyond its authority. 

4. In a case of equitable cognizance, while the judge may call a jury or 
consent to one, for the purpose of advising him upon the questions of fact, ine 

may adopt or reject its conclusions, as he sees fit, and the whole matter must 
eventually be left to him to determine, and instructions to the jury furnish no 
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grounds of error upon appeal. It is not only the right, but the duty, of the court, 
to determine all questions of fact as well as of law. 

5. In a case of equitable cognizance the appellate court will examine and 
weigh the evidence, but the findings and judgment of the trial court will not be 
disturbed on appeal unless it is made to appear that such findings and judgment 
are against the clear weight of the evidence. 

Appeal from District Court, Johnston County; Porter Newman, Judge. 

Action by Henry Wade Sharrock against the Mid-Continent Life Insurance 
Company, to reinstate policies of insurance and for money judgment. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 

I. M. King and John P. Crawford, both of Ada, for defendant in error. 

OspBorn, Justice. 


This action was filed in the district court of Johnston county by Henry Wade 
Sharrock against the Mid-Continent Life Insurance Company, a corporation, and 
involves two insurance policies in the sum of $5,000 each. Plaintiff alleges that 
the policies were sold and delivered to him on the dates of October 15, 1925, and 
March 19, 1926, respectively, and that he paid the first annual premiums thereon; 
that the policies provided that if the insured became wholly disabled by bodily 
injuries or diseases, the company would pay to insured a monthly income of 1 
per cent. of the face amount of the policy, which income would be continued 
during the lifetime and continued disability of the insured, and under such con- 
ditions the premiums would be waived. Plaintiff alleges that during the spring and 
summer of 1926 he had a nervous breakdown and became wholly disabled and 
on October 20, 1926, made proof of his condition to the company. He charged 
that on March 23, 1927, an agent of the company called at his home and tendered 
to him the amount of the premiums already paid and that he surrendered to this 
agent the two policies in question and they were subsequently canceled by the 
company; that on account of his mental condition at the time he did not under- 
stand the nature of the transaction and that the company’s agent, being advised 
as to his mental condition, practiced fraud upon him to induce him to surrender 
the policies. Plaintiff seeks judgment for the sum of $2,625, being the amount ac- 
crued on the policies on the basis of the disability provision and asks that the 
policies be adjudged to be in full force and effect and restored to plaintiff. 

Defendant entered a general denial and pleaded settlement with plaintiff, 
alleging that the policies were voluntarily surrendered for cancellation and that 
dfendant refunded the full premiums theretofore paid by the plaintiff. The cause 
came on for trial on November 6, 1929, the court submititng same to a jury. 

The jury was instructed that if they believed from the evidence that plain- 
tiff was so mentally deranged that he did not understand the nature of the 
transaction at the time he and his wife surrendered the policies to the defendant, 
and if they further found that at the time of settlement he was totally and per- 
manently disabled, their verdict should be for plaintiff; otherwise the verdict 
should be for the defendant. 

The jury returned a verdict which is as follows: “We the jury, impaneled 
and sworn in the above-entitled cause, do upon our oaths find that the plaintiff 
was insane at the time of the settlement and did not understand such settlement.” 
Whereupon the court rendered judgment in which he found that in the summer 
of 1926, the plaintiff had suffered a nervous breakdown and had become wholly 
disabled, by reason of disease of his nerves and mind, from engaging in any 
occupation or employment whatever for remuneration or profit, and further found 
that while suffering from said nervous and mental breakdown, the defendant, 
knowing plaintiff's condition, refunded to him the premiums paid on said policies 
and secured from plaintiff the policies and caused them to be canceled, which 
constituted a fraud upon plaintiff, and ordered the policies reinstated from the 
date of April 20, 1927, and rendered judgment against defendant for - $2,584.01. 
being the amount accrued under the disability clause of the policy less the amount 
of the premiums refunded to plaintiff. 
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From this judgment the defendant has appealed. 

Defendant contends that this action is one sounding in law, and that the evi- 
dence is insufficient to warrant the verdict of the jury, and the verdict of the jury 
is insufficient to warrant the judgment. Plaintiff contends that this is an action 
in equity, and that the money judgment was given by the court as incidental to 
the primary relief—the reinstatement of the policies. 

[1] At the outset it is necessary for this court to determine whether this 
case is controlled by the principles of law or equity. This issue is determinable 
by the pleadings, rights, and remedies of the parties. Newbern v. Farris, 149 Okl. 
74, 299 P. 192. 

2, 3] The primary cause of action here on the part of the plaintiff is a re- 
instatement of the life insurance policies. In this connection plaintiff alleges fraud 
on the part of the company. The defendant denies the fraud and pleads the can- 
cellation of the policies. As an incident to the reinstatement of the policies there 
is an issue of a money judgment arising under the disability clause of the 
policies. In the event plaintiff is unsuccessful in securing the reinstatement of the 
policies his cause of action for a money judgment must fail. 

It is therefore clear that the gravamen of this action is the reinstatement of 
the policies and that the question of a money judgment is merely incidental 
thereto and that this is a case of equitable cognizance. Warner v. Coleman, 107 
Okl. 292, 231 P. 1053; Simmons v. Harris, 108 Okl. 189, 235 P. 508. 

Since the court in this case is acting as a chancellor in equity, he can de- 
termine, not only the equitable question involved, that is, the reinstatement of the 
policies, but he is also authorized to render such other relief as might be justified 
under the facts, even though legal principles are involved. In the case of South- 
western Surety Insurance Co. v. Douglas, 81 Okl. 232, 198 P. 334, the court said: 
“As courts of equity have always asserted the right to give complete relief on all 
matters properly brought before them, the party who seeks in a court of equity 
relief by reformation of a written instrument or bond may ask and obtain refor- 
mation thereof and damages for breach of a condition of indemnity therein con- 
tained when reformed.” See, also, Depuy v. Selby, 76 Okl. 307, 185 P. 107. 

[4] In the case of McKay v. Kelly, 130 Okl. 62, 264 P. 814, it is said: 
“Where a court of equity has obtained jurisdiction of a controversy for any pur- 
pose, it will retain jurisdiction for the purpose of administering complete relief, 
and it may to this end determine purely legal rights which otherwise would be 
beyond its authority.” 

The case being of equitable cognizance, the court could therefore grant full 
and complete relief by finding the facts as to his disability, and rendering judg- 
ment in accordance with such findings. 


[5, 6] Defendant contends that the judgment of the court is not justified by 
the verdict of the jury. But our courts have repeatedly held that the verdict of a 
jury in matters of equitable cognizance is advisory only and may be entirely dis- 
regarded by the court. In the case of Kentucky Bank & Trust v. Pritchett, 44 
Okl. 87, 143 P. 338, the rule is stated as follows: “In cases of equitable cognizance, 
while the judge may call in a jury or consent to one, for the purpose of advising 
him upon the questions of fact, he may adopt or reject their conclusions, as he 
sees fit, and the whole matter must eventually be left to him to determine, and 
instructions to the jury furnish no grounds of error upon appeal. It was not 
only the right, but the duty, of the court to have determined all questions of fact 
as well as law.” Crump v. Lanham, 67 Okl. 33, 168 P. 43; Teachers’ Conservative 
Investment Association v. England, 115 Okl. 298, 243 P. 137. 

[7] It is contended that the evidence is insufficient to support the judgment 
of the court, and in this connection this court will review the entire record to 
determine whether or not the findings and judgment of the trial court are against 
the clear weight of the evidence. See McKay v. Kelly, 130 Okl. 62, 264 P. 814; 
Crump v. Lanham, supra; Cull v. Cavanaugh, 95 Okl. 157, 218 P. 299; Thomas v. 
Halsell, 63 Okl. 203, 164 P. 458. 

As before stated, the record shows that the last policy in question was issued 
in March, 1926. The testimony of Mrs. Arizona Sharrock, wife of plaintiff, is to 
the effect that the plaintiff suffered a nervous breakdown about the last of May, 
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1926: that on the advice of her physician she wrote the company for disability 
proof, and that about the 26th day of October, 1926, Dr. H. B. Kniseley came 
to examine her husband; that she later wrote a letter to the company making some 
inquiry about waiving the premiums and suggested that they would settle with 
the company for the return of the premiums already paid; that such suggestion 
was made by her because her husband made her do it; and that she did not con- 
sider it to the best interests of her husband. 

Dr. H. B. Kniseley testified that he had been local examiner for the company 
at Tishomingo for seventeen years; that he received a request from the company 
to examine plaintiff and after examination concluded that plaintiff was permanently 
disabled; that his symptoms were extravagance and expenditure of money, cursing 
of his wife and friends, and threatening to do bodily harm to these people and 
that his objective symptoms were insane expressions, wild talk, foolish statements, 
a pronounced nervous disposition; and that plaintiff thought he was a great busi- 
ness man. The doctor further stated that he did not think that plaintiff would ever 
make a complete recovery from his mental condition. The following question and 
answer is found in his testimony: “Q. Now, what was wrong with Mr. Sharrock 
at the time you made the examination? A. Well, I guess that about the shortest 
way to say that is that he was insane.” 

It will be noted that this examination was made about six months prior to 
the surrender of the policies, and we will presume that the doctor transmitted his 
findings immediately, so that the company was advised as to the condition of the 
plaintiff. 

Dr. Walter Hardy, who was called as a witness for the defendant, testified 
that he examined the plaintiff during the month of October, 1926. The following 
are brief excerpts from his testimony. 

“Q. Doctor, I will ask you to state what the result of that examination was 
and what you found to be his condition? A. From the physical examination I 
was unable to find anything definite; as he complained of so many things being 
wrong with his stomach and bowels, and we made an X-ray and other tests, and 
we couldn’t find out that he had anything wrong with him, except his mental 
condition. I think it was mostly due to depression in his business. He talked a 
great deal like that at the time he was over here. * * * 

“Q. Did you see any evidence in Sharrock’s condition of neurasthenia, or any 
other nervous condition evidencing insanity on his part? A. Well, that is really 
why I called up Dr. Caton and Dr. Cummings of Ravia. I told them I thought 
he was crazy. Mental aberration would mean the same. * * * 

“Q. Doctor, we will ask you to state whether or not in your opinion this 
man Sharrock, at the time of his examination, was suffering from a total dis- 
ability? A. No * * *” 

The record discloses that Dr. Hardy submitted the following report to the 
company : 

“The Hardy Sanitarium 
“212 First Avenue, S. W. 
“Ardmore, Oklahoma. 
“October 27, 1929. 
“Mid-Continent Life Insurance Co. 
“200 North Robinson St. 
“Oklahoma City, Oklahoma. 
“Gentlemen: Re Henry W. Sharrock, Ravia, Oklahoma. 

“The above party, Mr. Henry W. Sharrock, came to me on October 4th, for 
examination. He presented an array of symptoms both physically and mentally 
he has suffered since he failed in business. 

“After going over him thoroughly I find that he has hemorrhoids, which per- 
haps causes the numerous symptoms he presents. I advised him to have them 
removed, which I intended to do under local anaesthesia. 

“Mr. Sharrock and his wife both presented me with policies which they have 
in your company, and both are trying to be worked under total disability, which 
I am unable to see that they have. The most Mr. Sharrock is suffering with is 
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mental abberations as a result of being closed out of business. At least he has no 
physical permanent disability. 

“I trust this is the information you desire. 

“Very truly, 
“(Signed] W. Hardy, M. D.” 

Dr. S. E. Cummings, as a witness for plaintiff, testified that he had examined 
the plaintiff some time after the examination by Dr. Kniseley, and that in his 
opinion the plaintiff could not do manual labor for hire nor carry on his farm 
work nor operate his mercantile business. 

Dr. O. E. Welborn, in testifying for plaintiff, stated that plaintiff could not 
do any work or draw any salary in his present condition. He further stated: “I 
regard his condition as hopeless.” He further stated that he had plaintiff under 
observation from September 12 to October 20, 1928. 

Dr. J. H. Blackburn, as witness for plaintiff, stated that he had encephalitis, 
or trouble at the base of the brain; that one in such condition was easily in- 
fluenced; that plaintiff's condition was fluctuating; he was sometimes better and 
sometimes worse. 

The record shows that plaintiff was examined on July 1, 1926, in the county 
court of Johnston county, in a sanity proceeding, and after examination he was 
declared sane. It is also shown that on December 16, 1927, plaintiff was declared 
insane by the county court of Coal county and committed to Eastern Oklahoma 
State Hospital at Vinita. 

In connection with the testimony of Dr. Hardy, Dr. M. Smith, a medical 
director of the defendant company, testified that he visited plaintiff about the 18th 
of March, 1927, and that he discovered nothing wrong with plaintiff’s condition at 
that time. Defendant also introduced a number of nonexpert witnesses who gave 
varying opinions based on the acts and conduct of the plaintiff, but space will not 
permit setting forth this evidence in detail. 

[8] After carefully reviewing the entire record in the case, it cannot be said 
that the judgment of the trial court is contrary to the clear weight of the evidence. 

Other assignments of error, such as objections to the instructions of the 
court and as to the sufficiency of the evidence, have been hereinabove disposed of. 

The judgment of the trial court is affirmed. 

Riley, C. J., and Swindall, Andrews, Bayless, Busby, and Welch, JJ., concur. 
Cullison, V. C. J., and McNeill, J., absent. 


MUTUAL LIFE & ACCIDENT ASS’N OF FREDERICK y. MOORE. 
No. 20486. 
Supreme Court of Oklahoma. March 21, 1933. 
20 Pacific Reporter (2d) 168. 
1. INSURANCE. 


Insurer must establish defense that insured fraudulently obtained life policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
3. INSURANCE. | me 

Evidence admitted together with insurer’s rejected evidence held insufficient to 
support judgment that insured fraudulently obtained life policy, hence exclusion of 
evidence was not prejudicial, and directed verdict for beneficiary was proper. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Syllabus by the Court. 


1. This court may refuse to pass upon questions of error of the trial court in 
the matter of admission or rejection of evidence, and will not reverse the cause 
on the erroneous admission or rejection of same, unless, after an examination of 
the entire record, it appears to the court that the error complained of has probably 


resulted in the miscarriage of justice, or constituted a substantial violation of a 
constitutional or statutory right or duty. 


2. In a suit on a life insurance policy where the gist of the defense is that the 


insured practiced fraud upon the insurer in obtaining the policy of insurance, such 


defense is an affirmative one, and the alleged fraud is a fact to be proved by the 
defendant by competent evidence. 


3. The record examined, and held herein, that the entire evidence admitted by 
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the court, together with the evidence offered by plaintiff in error and rejected by 
the court, considered together, if taken as true, and the inferences which may rea- 
sonably be drawn therefrom, is insufficient to support a judgment, had one been 
rendered thereon, and the trial court committed no error in instructing the jury 
to return a verdict in favor of the defendant in error. 

Appeal fom District Court, Washita County; E. L. Mitchell, Judge. 

Action by Ella Pearl Moore against the Mutual Life & Accident Association 
of Frederick, a corporation, to recover on a policy of life insurance. From a 
judgment entered on instructed verdict for plaintiff, defendant appeals. 

Affirmed. 

Mounts & Chamberlin, of Frederick, for plaintiff in error. 

Massingale, Duff & Bailey, of Cordell 


, for defendant in error. 
WeLcH, Justice. 


This is an action to recover upon a life insurance policy issued by the Mutual 
Life & Accident Association of Frederick, Okl., a corporation, to James Arthur 
Moore, deceased husband of the defendant in error herein. The correctness of 
the judgment as to amount is not questioned. 

The insurer’s defense was that the policy was issued upon the assurance and 
warranty of the truth of statements made by the insured in an application for the 
policy, the only part material herein was the answer given by the insured in his 
application to a question to the effect that he had never had certain diseases, in- 
cluding cancer; that the insured was in fact suffering with cancer at the time the 
application was made, which fact was known to the applicant and unknown to the 
insurer, and therefore the policy of insurance had been procured by fraud. 

The other material facts are admitted by the parties. The trial resulted in an 
instructed verdict in favor of defendant in error herein, who was plaintiff below. 

In this appeal plaintiff in error urges as error of the trial court the following: 

“1. The trial ‘court erred in refusing to permit defendant to cross examine 
plaintiff.” 

“2. The trial court erred in excluding testimony offered by defendant.” 

“3. The trial court erred in directing the jury to return a verdict for plaintiff 
and not letting the jury pass upon evidence as introduced.” 

[1] The defense of the insurer was an affirmative one. The gist of the de- 
fense is that the insured practiced fraud upon the insurer in obtaining the policy 
of insurance. In Sovereign Camp, W. O. W. v. Brown, 94 Okl. 277, 221 P. 1017, 
1022, this court held: “Fraud is a fact to be proved as any other fact, by compe- 
tent evidence. * * *” 

We will consider plaintiff in error’s first proposition herein only to say that 
the testimony sought from plaintiff by cross-examination was subsequently obtain- 
ed from plaintiff on direct examination when she was called by insurer as its wit- 
ness, and an examination of the entire record fails to reveal any prejudicial error 
of the trial court in this regard. 

The facts on this point as disclosed by the record are that plaintiff testified in 
chief with reference to matters supporting material allegations of her petition. 
The defendant in the trial court on cross-examination undertook to prove the alle- 
gations contained in its affirmative defense. The defendant subsequently introduced 
plaintiff as its own witness and questioned her at length with reference to the 
matters contained in its answer. 

With reference to plaintiff in error’s proposition 2, the record discloses that the 
trial court excluded the answers of a doctor as contained in a deposition, upon the 
grounds that the witness had not been properly qualified, and that the answers 
given were not responsive to the questions. In view of the position we take with 
particular reference to plaintiff in error’s proposition 3, we deem it unnecessary to 
herein pass upon the correctness of the ruling of the trial court on these points 
further than to say that had the testimony been admitted it would not have changed 


the results of the trial, and therefore plaintiff in error’s rights have not been pre- 
judiced. 


[2] This court will not reverse a cause on the erroneous admission or rejection 


of evidence, unless, after an examination of the entire record, it appears to the 
court that the error complained of has probably resulted in the miscarriage of jus- 
tice or constituted a substantial violation of a constitutional or statutory right or 
duty. It is so held in numerous decisions of this court, among which are the First 
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National Bank of Coalgate v. First National Bank of Ada, 130 Okl. 149, 265 P. 
1051, and Loyal Union Circle v. Rose, 117 Okl. 25, 245 P. 624. 

[3] The entire evidence admitted by the court, together with the evidence of- 
fered by plaintiff in error and rejected by the court, considered together, if taken 
as true, and the inferences which may reasonably be drawn therefrom, in our view 
is insufficient to support a judgment had one been rendered thereon for the insurer. 

The application for the policy was made December 17, 1926. The insured’s 
death occurred November 11, 1927, with cancer probably, or apparently, the cause. 
Plaintiff as defendant’s witness testified that she did not know with certainty what 
caused her husband’s death, but that she had reported to the insurer that he died 
of cancer; that at the time of his death he had a cancer on his face, and that it 
had been there about two years starting as a small sore place which gave them no 
concern, but that the insured had not been taking medical treatment for same at 
any time prior to June, 1927, except a little home treatment; that in June, 1927, he 
first went to Savannah, Mo., to a cancer hospital for treatment, and was suffering 
considerably from his face at that time; that they began to think it was cancer for 
the first time then; that prior to June, 1927, the insured had a sore on his face and 
they had applied a little home remedies, and talked about it, but did not think it 
would ever amount to anything and never talked about what it was, and had never 
suspected that it might be cancer at any time prior to June, 1927; that it did not 
begin to bother him until in the spring, probably March of 1927. 

The testimony of the doctor was to the effect that he was the medical director 
of the cancer hospital to which the insured went in June, 1927, at which time he 
first saw the insured; that the insured was first treated at the sanitarium on June 
1, 1927, for cancer, and was treated again on August 10th and September 14th of 
the same year; that the insured gave a history of having had this trouble for two 
years before coming there, but that he did not state how long he had been treated. 
Nowhere in the record appears any affirmative proof that the insured had knowl- 
edge that he was afflicted with cancer at the time of the application for the policy, 
and we think that the facts and circumstances in this case are too remote to form 
a basis for a conclusion that the insured was in fact conscious of the character of 
his ailment upon the date of the application. 

The instant case involves practically the same material facts which are con- 
sidered at length and determined in Sovereign Camp, W. O. W. v. Brown, supra, 
and we think it controlling of the issues herein necessary to be determined. The 
judgment of the trial court is therefore affirmed. 

Riley, C. J., Cullison, V. C. J., and Swindall, Andrews, McNeill, Osborn, Bay- 
liss and Busby, JJ., concur. 

SOUTHWESTERN NAT. LIFE INS. CO. v. WAMPLER. No. 22265. 

Supreme Court of Oklahoma. March 21, 1933. 
20 Pacific Reporter (2d) 189. 
1. INSURANCE. 

Where release from life policy beneficiary is obtained through fraud, return 
or tender of consideration paid is not prerequisite to maintenance of action on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

2. INSURANCE. 

Evidence sustained finding that compromise settlement made on life policy 
containing double indemnity provision was fraudulently procured by insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Syllabus by the Court. 


1. Where a compromise settlement is made and a release from further lia- 
bility on a life insurance policy is obtained by the insurance company from the 
beneficiary through fraud, the return or tender of the consideration paid is not a 
prerequisite to maintaining an action to recover the balance due on the policy. 
It is sufficient to offer, in the pleadings, to credit such amount on the judgment. 
Pecinosky v. Oklahoma Aid Ass’n, 131 Okl. 240, 268 P. 309. 

2. Where a settlement and release from further liability on a life insurance 
policy has been obtained by the life insurance company through fraud, lack of 
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capacity of understanding, or the like, a return of the consideration is not a pre- 
requisite to an avoidance of the release as in ordinary cases of rescission, but can 
be taken care of as-an item of credit if and when plaintiff's real damages are 
judicially determined and allowed. Koshka v. Missouri Pac. R. Co., 114 Kan. 126, 
Zi7 Pe gee: 

3. Record examined. Judgment affirmed. 

Appeal from District Court, Jackson County; Frank Mathews, Judge. 

Action by Myrtle (Marie) Wampler against the Southwestern National Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Otjen, Wilson & Carter, of Enid, and R. F. Baird and Clyde J. Cover, both 
of Fort Wayne, Ind., for plaintiff in error. 

E. H. Gipson, Newlin Jones, and L. G. Brewer, all of Sayre, for defendant in 
error. 

McNEILL, Justice. 


This is an action to recover upon a life insurance policy with a double in- 
demnity provision. On July 1, 1928, the Southwestern National Life Insurance 
Company, a corporation, issued a life insurance policy upon the life of Hayes P. 
Wampler, wherein it agreed to pay to the plaintiff, Myrtle Wampler, defendant in 
error, the sum of $2,000, and, in the event that the death of insured should result 
“directly and independently of all other causes from bodily injury affected soleiy 
through external, violent and accidental means,” as provided for in the double 
liability clause of said policy, an additional sum of $2,000. 

The insured died on March 6, 1929, as a result of a gunshot wound inflicted 
by one Charles Blair. The policy was in force and effect at the time of the in- 
sured’s death. 

Plaintiff instituted suit to recover on said policy, alleging that she had been 
paid the sum of $2,000, which she offered as a credit to the amount due her under 
said policy, and prayed for judgment for the further sum of $2,000, with interest. 
The defendant relied in its answer upon an affirmative defense, accord and satis- 
faction, and release, in that the policy sued upon was compromised by a settle- 
ment and release entered into by the plaintiff and defendant on April 27, 1929; 
also a further affirmative defense in that the policy in question was obtained 
through the fraudulent acts of the insured in misrepresenting facts concerning his 
habits; and that it was not liable on the double indemnity clause, because the 
injury which resulted in the death of the insured was caused by the acts of 
aggression of the deceased, and not by accidental means as required by the policy 
to establish double liability on the part of the defendant. The plaintiff filed an 
amended reply alleging that the compromise settlement and release was procured 
by fraud. The defendant demurred to the evidence of the plaintiff, the same was 
overruled, and the defendant thereupon requested the court to direct a verdict to 
the defendant. This was also overruled. The court submitted its instructions to the 
jury. The jury returned a verdict in favor of the plaintiff. The case has been 
regularly lodged in this court on appeal. 

The defendant urges three propositions: 


(1) The plaintiff, having entered into a compromise agreement with the de- 
fendant and accepted the consideration provided for therein, could not maintain an 
action on insurance contract in question without first returning or offering to re- 
turn to the defendant the amount of such consideration. 

(2) The evidence was insufficient to warrant a jury finding that the com- 
promise settlement was void because of fraud in its procurement. 


(3) Error committed in excluding the testimony of the witness E. W. 
Hookins relative to the relation existing between the insured and Charles Blair 
prior to the date the former was killed by the latter. 


It appears that the insured and said Charles Blair had a controversy on Janu- 
ary 18, 1929, which differences ended in a fight between the two. Bitter feeling 
had been engendered. On March 6, 1929, decedent had gone in a truck to the place 
where said Charles Blair was staying, and, according to the record, while he was 
seated in the truck talking with the owner of the premises, without warning of 
any kind or any aggressive act on his part, he was shot by said Blair. Some time 
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after the death of the insured, one of the attorneys for the insurance company and 
the secretary of the company called at the home of plaintiff in reference to the 
policy in question. Plaintiff testified that they stated to her that the insured had 
represented in his application for the insurance policy sued on that he was not 
addicted to excessive use of intoxicating liquors and had not been addicted to the 
use of such for more than three years, and that the representations made by him 
were false, and that they were prepared to prove the same; that they informed 
her she would receive nothing if she sued on the policy, but they were willing to 
pay her $2,000 in case she would compromise and sign a release; that she believed 
the application contained the statements made to her. She also testified that they 
further represented to her that her deceased husband brought on the difficuity 
that resulted in his death by his acts of aggression; that she believed and relied 
on these statements so made to her, and signed the release in question. 


It appears from an examination of the policy that no question was asked the 
insured concerning his use of intoxicating liquor. It also appears from the solicit- 
ing agent’s confidential report to the insurance company that he had known the 
insured for about three years; that he advised the company during practically the 
three years according to his best knowledge or belief the applicant did not use 
intoxicating liquors to excess, and had not been addicted to use of drugs; and 
that he had known the applicant “good for three years.” 


It seems to be conceded that plaintiff was entitled to recover the sum of 
$2,000 on the policy in question. The settlement was made by paying the sum of 
$1,500 on the policy which provided for the payment of $2,000 in the event of the 
death of the insured, and $500 on said double liability clause. 


[1] Counsel argue in their brief in support of their first proposition that it 
is necessary for this court to distinguish or overrule its previous decision in the 
case of Pecinosky v. Oklahoma Aid Ass’n, 131 Okl. 240, 268 P. 309. This case 
was well considered. Rehearing was asked for and denied. In the second para- 
graph of the syllabus in that case, this court said: “Where a compromise settle- 
ment is made and a release from further liability on a life insurance policy is 
obtained by the insurance company from the beneficiary under duress, the return 
or tender of the consideration paid is not a requisite to maintaining an action to 
recover the balance due on the policy. It is sufficient to offer, in the pleadings, to 
credit such amount on the judgment. St. L. & S. F. Ry. Co. v. Richards, 23 Ok! 
256, 102 P. 92, 23 L. R. A. (N. S.) 1032, followed.” 


To rupture this opinion counsel have exhaustively reviewed many authorities. 
The propositions announced in that case have been adhered to. since 1909, and 
follow the holding of this court in the case of St. Louis & S. F. Ry. Co. v. 
Richards, cited therein. It was also the contention of the defendant that there 
was no fraud at all practiced upon the plaintiff, and, as the matter was com- 
promised and settled in full, it was necessary for plaintiff to render the amount 
heretofore paid said plaintiff by the defendant, or offer to return the same to said 
defendant, before said action could be maintained. The defendant relied on this 
compromise by pleading accord and satisfaction. 


x 


In the case of Galveston, H. & S. A. R. Co. v. Cade, 93 S. W. 124, 126, 
wherein fraud was in the treaty, the Court of Civil Appeals of Texas said: “Al! 
that is necessary we think in an action of the kind is to express a tender or a 
willingness in the pleadings to allow the same against any judgment that may be 
rendered.” 


This court in the Richards Case, supra, quotes with approval from the said 
case of Galveston et al., supra, as follows: “If plaintiff should recover, and the 
same be deducted from the recovery, defendant would be as well off as if the 
money had been on deposit. If plaintiff should fail to recover, the money, if 
deposited, would not go to defendant. From defendant’s standpoint, in either 
event, no useful purpose would be served by the payment of the money into court, 
and such a rule would work a hardship on a plaintiff, who had not the money to 
deposit, and would amount to a denial of relief in a meritorious cause, and, at 
the same time, the application of such a rule would be of no practical benefit to 
the defendant. Besides, it was in the power of the court to protect the defendant 
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in its rights as to said sum in the case, if the instrument is annulled, and the 
judgment here does this.” 

If counsel relied on such plea as a bar, it would be an idle gesture and serve 
no purpose for requiring an actual deposit. In the Pecinosky Case, supra, this 
court cited with approval the case of Carver v. Kansas Fraternal Citizens, 103 
Kan. 824, 176 P. 634. The Supreme Court of Kansas in a later case, Koshka v. 
Missouri Pac. R. Co., 114 Kan. 126, 217 P. 293, 295, cites with approval the 
Carver Case, supra, and said: “Defendant’s next point is that plaintiff could not 
avoid the release without returning the $22. But it has long been the rule in this 
jurisdiction that where a settlement and release of a claim for personal injuries 
has been made for a grossly inadequate sum, whether induced by fraud, mutual 
mistake, lack of capacity of understanding, coercion, or the like, a return of the 
consideration is not a prerequisite to an avoidance of the release as in ordinary 
cases of rescission, but can be taken care of as an item of credit if and when 
plaintiff's real damages are judicially determined and allowed. Railroad Co. vy. 
Doyle, 18 Kan. 58, 64; Railroad Co. v. Goodholm, 61 Kan. 758, 60 P. 1066; Carver 
v. Fraternal Citizens, 103 Kan. 824, 176 P. 634.” 

We adhere to the rule announced in the case of Pecinosky v. Oklahoma Aid 
Ass’n, supra. 

[2] As to the second proposition of the defendant that the settlement was 
void because of fraud in its procurement, we consider it unnecessary to deal at 
length with this question. The plaintiff testified to facts constituting fraud. The 
defendant did not offer any evidence. The evidence showed that plaintiff was a 
woman of about thirty-eight years of age, the mother of several children, and had 
received but a fourth grade education; that she had always lived under poor 
financial surroundings; and that she relied on the statements which were made to 
her by the representatives of the insurance company. The jury was properly in- 
structed on the question of fraud the compromise and the issues presented, and 
the jury resolved these questions in favor of the plaintiff and against the de- 
fendant. 

As to the third proposition it stands under this record without support. No 
act of aggression on the part of the insured as against Charles Blair was even 
attempted to be shown by the defendant. We find no prejudicial error. 

Judgment affirmed. 

Riley, C. J., Cullison, V. C. J., and Swindall, Andrews, Osborn, Bayless, 
Busby, and Welch, JJ., concur. 


URIAN v. SCRANTON LIFE INS. CO. 
Supreme Court of Pennsylvania. Jan. 3, 1933. 
165 Atlantic Reporter 21. 
1. INSURANCE. 

Death from poison unintentionally taken is death “from poisoning” within 
exception from double indemnity under life policies. 

|Note—For other definitions of “Poisoning,” see Words and Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 
Doubt concerning meaning of policy should be resolved in insured’s favor. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Language, as in insurance policy, if unambiguous, cannot be construed to mean 
otherwise than what it says. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Where accident policy unambiguously states, as exception from liability, that 
which is simply cause, without reference to possible act or omission which, as 
regards cause, might be either intentional or unintentional, no recovery can be had 
where such cause produces injury or death. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 
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Appeal from Court of Common Pleas, No. 5, Philadelphia County; Robert E 
Lamberton, Judge. 

Action by Florence C. Urian against the Scranton Life Insurance Company 
Judgment for plaintiff, and defendant appeals. 

Verdict reduced, and, as reduced, judgment thereon affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

W. Heyward Myers, Jr., of Philadelphia, William J. Fitzgerald, of Scranton, 
and Morgan, Lewis & Bockius, of Philadelphia, for appellant. 

Robert F. Bonner and George J. Edwards, Jr., both of Philadelphia, for 
appellee. 

Simpson, J. 

Planitiff, as the beneficiary named in two $5,000 insurance policies, issued by 
defendant on the life of her husband, sued to recover (1) the amount of the 
policies payable in case of his death, and (2) an equal additional amount, because 
his death was said to have occurred under circumstances set forth. in what are 
known as accidental death benefit riders, attached to each policy. She recovered a 
verdict and judgment for $21,700, which included both amounts with interest. De- 
fendant appeals, alleging that no recovery shuuld have been allowed under the 
riders, and hence that the verdict should be reduced to $10,850. 

So far as relevant, the riders provide as follows: 


“Upon receipt of due proof that the death of the insured occurred while the 
said policy was in full force and effect, by accidental drowning, or in consequence 
of bodily injury effected solely through external violent and accidental means, of 
which injury there is a visible contusion or wound on the exterior of the body, 
except in case of internal injury if proven by an autopsy to have been fatal; 
and upon further proof that such death occurred within seventy days after such 
injury was sustained, and as a direct result thereof, independently and exclusively 
of all other causes, the Scranton Life Insurance Company will pay an additional 
amount equal to the amount stated and described on the face of said policy as 
the amount insured, subject to the further conditions and limitations as follows: 


“Further Conditions and Limitations: (1) The accidental death benefit pro- 
vided for in this Rider shall not be claimed or paid if the death of the insured 
results directly or indirectly, in whole or in part, from bodily or mental disease: 
or from automobile racing; or from coal mining operations underground; or from 
self destruction, whether sane or insane; or from military or naval service in time 
of war; or from submarine operations; or from aeronautics; or from violation of 
law; or from poisoning; or from any police service whether in a state of riot, 
war, insurrection or otherwise; or from bodily or mental infirmity; or from 
residence or travel on land outside the continental limits of the United States of 
America or the Dominion of Canada; or from ptomaine poisoning; or from in- 
fection other than pyogenic infection occurring simultaneously with and in con- 
sequence of an accidental wound on the exterior of the body.” 


The facts in relation to the death of the insured are thus succinctly stated in 
the opinion of the court below: “Decedent lived at Llanerch, near Philadelphia, in 
a home, at the rear of which was a two-car garage. On the morning of September 
11, 1930, after eating breakfast, he went out at his usual time, a few minutes 
before 9 o’clock. It was his custom to drive his automobile to his place of business 
in Philadelphia. He was not seen again until some three hours later, when his 
small son went into the garage, found it filled with smoke, and his father sitting 
behind the steering wheel of his automobile. Other persons quickly came, and the 
testimony showed that the engine of the automobile was not running, but the 
motor was hot. The gasoline tank was empty. Decedent sat behind the wheel, his 
hands being greasy, a pair of pliers grasped in one of them and other tools on the 
dashboard. The hood was up on one side and the fuse case on the dashboard was 
off. A doctor was summoned and testified that decedent was dead when he ar- 
rived, and that he had died of carbon monoxide poisoning. The physician and 
other witnesses described his flushed cheeks and ‘cherry red’ lips, which the 
physician stated invariably accompanied death from this cause.” 

Defendant avers that, on several grounds, plaintiff was not entitled to recover 
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the double liability provided for by the riders. The court below, after a careful 
and painstaking consideration of these points, decided each and all of them in 
favor of plaintiff; without this, she could not have recovered the additional sum. 
In the main, we are in full accord with its reasoning and conclusions with respect 
to them, as will appear from our opinion in Florence Urian v. Equitable Life 
Assurance Society, 309 Pa. . A. ; but on one point, not arising in 
that case, we do not agree, and, as the conclusion we reach in regard to it is 
fatal to plaintiff’s claim to recover the double liability provided for by the riders, 
we shall limit our opinion to a discussion of and a ruling upon that point. 

It will be noted that the policy says: “The accidental death benefit provided 
for in this Rider shall not be claimed or paid if the death of the insured results 
directly or indirectly in whole or in part, * * * from poisoning.” 


On this point the court below said: 


“The word ‘poison’ is used in many different senses. It has been defined as 
‘any substance (liquid, solid, or gaseous) which by reason of an inherent dele- 
terious property tends to destroy life or impair health when taken into the sys- 
tem (as into the stomach, blood, or lungs).’ The death of decedent was from 
poisoning within this broad definition. But this is not conclusive upon us. ‘The 
standard for the interpretation of words is their natural meaning to the parties 
who have contracted at the time and place where the contract is made, consider- 
ing all the circumstances surrounding it.’ Foundation & Construction Co. v. 
Franklin Trust Co., 307 Pa. 10, 160 A. 711. Ordinary persons in using the word 
‘poison’ have in mind something that is taken internally into the stomach. They 
do not have in contemplation germ poisons, disease poisons or gas poisons. We 
believe that the word ‘poisoning’ in the policy is used in its familiar sense, that 
is, in the sense of something taken through the mouth into the stomach. The 
parties in making the contract did not contemplate poison by gas. 


“But even if the word ‘poisoning’ were used in its broader sense so as to 
‘include poisoning by gas, we would still hold that death in this case was not from 
poisoning within the meaning of the policies. In Pickett v. Pacific Ins. Co. [144 
Pa. 79, 22 A. 871, 13 L. R. A. 661, 27 Am. St. Rep. 618], the policy contained a 
provision that the insurance should not cover death attributable to ‘inhalation of 
gas.’ Decedent went down in a well, unwittingly inhaled gas therein located and 
died. It was held that the provision of the policy applied only to voluntary in- 
halation of gas and not to involuntary or accidental inhalation. We believe that 
the same distinction should be made in this case. The word ‘poisoning’ refers to 
a deliberate act. It may be, and probably is true, that it would include the act 
of another as well as the act of decedent, but upon the authority of the Pickett 
Case, it would not include death by poison accidentally taken. 


“The fact that the doctor in his testimony said that death was from carbon 
monoxide poisoning [as it was here] is of no importance. If he had said that death 
was from uremic poisoning the death would none the less have been from Bright’s 
disease.” 

[1] Apparently plaintiff does not fully agree with this reasoning; she con- 
cedes that if the policy had used the words “from poison,” instead of “from poi- 
soning,” the defense under consideration would prevail; for, as she argues, the 
exception, in that event, would “deal with poison as the agency which produces 
death, whereas, under the language used the exception is ‘confined to deaths which 
result’ from poisoning.” It is difficult to appreciate the force of this supposed 
distinction, for, if the language of the policy referred to the agencies which pro- 
duced death, necessarily the deaths would result from those agencies; and if 
deaths resulted from poisoning, the operative poisons would have been the agencies 
which produced the deaths. Without laying too great a stress upon this reasoning 
of plaintiff, it is clear therefrom that she concedes poison caused the death of 
the deceased, and the question we really have to decide is: Whether or not death 
from “poison” unintentionally taken is a death “from poisoning”? We are clear 
that it is. It is not possible to reconcile all the cases on the point, but “according 
to the weight of authority such an exception [i. e. ‘from poison,’ in an accident 
insurance policy] includes a case where the poison was taken by accident or mis- 
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take as well as where it was taken by design, although some cases hold the con- 
trary.” 1.-C..J: 458, 

(2, 3] Many, if not most, of the discrepant decisions arose by giving too great 
weight to the conclusion reached in other cases which are relied on, without not- 
ing the difference in the language of the policies. Others arose by giving undue 
weight to the rule, to which we adhere, that “if doubt exists as to the meaning 
[of the language used in an insurance policy], it should be resolved in favor of 
the assured, rather than in the interests of the insurer.” Levinton v. Ohio 
Farmers’ Ins. Co., 267 Pa. 448, 110 A. 295, 296. In a number of the cases else- 
where, the court created the “doubt” by a species of argument which would not be 
tolerated in any other kind of contract,.and then, having thus found the “doubt,” 
resolved it “in favor of the insured.” So far as we are concerned, a little further 
reading of our opinion last referred to will disclose a rule which is paramount 
to the clause above quoted: Where “language is clear and unambiguous [it} 
cannot be construed to mean otherwise than what it says.” Id. 267 Pa. 452, 110 A. 
295, 296. We have often said this (Bole v. New Hampshire Fire Ins. Co., 159 
Pa. 53, 28 A. 205; Hesse v. Travelers’ Ins. Co., 299 Pa. 125, 149 A. 96; Foundation 
& Construction Co. v. Franklin Trust Co., 307 Pa. 10, 160 A. 711), and trust we 
shall continue to adhere to it, so long as our judicial system provides for an in- 


terpretation of contracts made by the litigants, and not to the making of contracts 
for them. 


Practically all of the cases relied on by plaintiff are based on the leading case 
of Paul v. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. 
St. Rep. 758. There the policy provided that it should not extend to death caused 
by “inhaling gas.” It was held that this ambiguous language and must be construed 
to mean, as the court below said, a voluntary inhalation, and not an inhalation dur- 
ing sleep. As extremely pertinent to the instant case, however, the court was care- 
ful to add (pages 478, 479 of 112 N. Y., 20 N. E. 347, 349): “If the policy had 
said that it was not to extend to any death caused wholly or in part by gas, it would 
have expressed precisely what the appellant [the insurance company] now says is 
meant by the present phrase, and there could have been no room for doubt or mis- 
take.”” This is exactly what the policy in suit does; the language being “from 
poisoning,” which resulted in the death of decedent, and not from taking poison. 
On the other hand, in Early v. Standard Life & Accident Ins. Co., 113 Mich. 58, 
71 N. W. 500, 67 Am. St. Rep. 445, death from poison was the exception in the pol- 
icy, and it was held, after reviewing the Paul Case and others in its train, that no 
recovery could be had, even though the poison was taken accidentally. 

In McGlother v. Provident Mutual Accident Co. of Phila. (C. C. A.) 89 F. 
685, the exception in the policy was “death resulting from poison”’—a clause in 
form more favorable to plaintiff here than is the language of the present policy. 
Nevertheless, the court said, per Sanborn, Circuit Judge (page 686): “If death 
from poison unconsciously taken under the belief that it is not poison is not a death 
from poison, what is it a death from? The whole is greater than any of its parts, 
and includes them all. Death from poison is greater than, and necessarily includes, 
death from poison taken in any particular way, because it includes death from poi- 
son taken intentionally or unintentionally, consciously or unconsciously, voluntarily 
or involuntarily, with or without knowledge that the draught is dangerous, because 
every species of death from poison is included within the generic term.” Where, 
as here, the language of the policy is clear and unambiguous and excludes death 
“from poisoning,” it does not seem possible to answer that line of reasoning. 

Nothing in our own cases compels an opposite conclusion. In Polluck v. U. S. 
Mutual Accident Association, 102 Pa. 230, 48 Am. Rep. 204, in affirming the opinion 
of the court below (15 Phila. 247), we held: “Where a policy of insurance in an 
accident insurance company provides that its benefits shall not extend to death or 
injury caused ‘by the taking of poison,’ an involuntary taking of poison, by mistake, 
causing death, is within said provision in the policy,” and plaintiff did not recover. 
Perhaps it might have been there said, following the rule of Paul v. Travelers’ Ins. 
Co., supra, that “taking of poison” meant its voluntary taking; but, in view of the 
clear and unambiguous language of the policy, the opposite conclusion was reached. 

The only opinion of ours in which that case was reviewed is Pickett v. Pacific 
Mutual Life Ins. Co., 144 Pa. 79, 22 A. 871, 873, 13 L. R. A. 661, 27 Am. St. Rep. 
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618, where “inhalation of gas” was the exception specified in the policy ; and quoting 
from and following Paul y. Travelers’ Ins. Co., supra, we held the language meant 
a voluntary inhalation, and a recovery was permitted. We distinguished the Pol- 
lock Case by saying: “This case is not ruled by Pollock v. Accident Ass’n, 102 Pa. 
230 [48 Am. Rep. 204], on which defendant relies. While that case may well stand 
upon its own peculiar facts, we think the present case is clearly distinguishable in 
its controlling facts as well as in the principles applicable to them. In that case 
the injury did not result from external, violent, and accidental means. The fatal 
drug was voluntarily and intentionally taken by the deceased. In deciding that 
case this court never could have intended to lay down the broad rule that in con- 
struing an accident policy there is no distinction between external, violent, and ac- 
cidental causes of death, and those cases in which death results from voluntary 
acts. What was decided in that case was that, under the various clauses of the 
policy sued on, there could be no recovery, and it was unimportant whether the 
means arose from the. designing act of the insured or otherwise.” Without con- 
sidering whether or not the explanatory reasons thus expressed are the reasons 
actually stated in the Pollock Case itself, it suffices that the language “from poi- 
soning,” appearing in the present policy, is in no way affected by what is there 
said. The Pickett Case has been considered by us on several occasions, but in no 
way affecting the question here. In Bole vy. New Hampshire Fire Ins. Co., 159 Pa. 
53, 57, 28 A. 205, 206, it is cited for the proposition that “the letter [of the excep- 
tion] was disregarded in order to reach a proper interpretation of a stipulation in 
the policy.” In Zimmer y. Central Accident Ins. Co., 207 Pa. 472, 476, 56 A. 1003; 
Ellis v. Metropolitan Life Ins. Co., 228 Pa. 230, 77 A. 460; Jones v. Common- 
wealth Casualty Co., 255 Pa. 566, 572, 100 A. 450; and Fidelity Title & Trust Co. 
v. Metropolitan Life Ins. Co., 305 Pa. 296, 301, 157 A. 614, it is cited for the in- 
applicable proposition that an application for insurance is not admissible in evi- 
dence, unless it was attached to the policy issued in accordance therewith. 

[4] It is plain to us that where, as here, an accident policy, whose language is 
clear and unambiguous, states as an exception from liability that which is simply 
a cause, without any reference therein to a possible act or omission to act by the 
insured or any other person, which might be, as respects that cause, either inten- 
tional or unintentional, no recovery can be had in cases where the injury or death 
is due to that cause, unless there is, in the policy, some other provision requiring 
a different conclusion to be reached. 

The verdict in this case is reduced to $10,850, and, as thus reduced, the judg- 
ment thereon is affirmed. 


URIAN v. EQUITABLE LIFE ASSUR. SOC. 
Supreme Court of Pennsylvania. Jan. 3, 1933. 
165 Atlantic Reporter 388. 

1. INSURANCE. 

In suit on life policies allowing double indemnity for death by accidental 
means, evidence supported verdict negativing suicide. j 

Evidence showed that insured, about 9 a. m., entered garage at rear 

of his home and three hours later was found dead, seated behind steering 

wheel; that insured had pair of pliers in his hand, which was dirty and 

greasy, and tools were lying along running board; that hood of automobile 

was up on one side, and plate to which wires were attached had been re- 

moved; and that front door of garage 8 feet high was open about 18 inch- 

es, and back of automobile with its exhaust pipe was toward such door. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 
2. INSURANCE. 

“Accidental injury or death” within accident or life policies providing double 
indemnity, is unintended and undesigned result of insured’s act. 

(For other cases, see Insurance, Dec. Dig. §§ 515, 529.) 
3. INSURANCE. 

Injury or death by “accidental means,” within accident or life policies provid- 
ing double indemnity, is result of insured’s unintentional act. 

Where cause of injury or death is act of insured, means which caused 
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result, to be “accidental” within accident policies or within double indem- 
nity provision of lite policies, must be undesigned and unintentional. 

(For other. cases, see Insurance, Dec. Dig. §§ 515, 529.) 

4. INSURANCE. 

Insured’s death from carbon monoxide gas, while apparently engaged in re- 
pairing automobile in garage, held result of “accidental means” within life policies 
allowing double indemnity. 5 

Although insured entered garage and started motor of automobile 
it could not reasonably be argued that the only natural and probable re- 
sult, which he should have foreseen, of his intentional act was generating 
of poisonous gas in sufficient quantity to cause death, for he had fre- 
quently repaired automobile and started motor under practically same con- 
ditions, without ill effects, and even if he knew of likelihood that motor 
would generate carbon monoxide, there was nothing to show that he did 
not rely on open door of garage, toward which exhaust pipe of automobile 
was discharging, to carry off fumes. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal No. 299, January term, 1932, from Court of Common Pleas, No. 4, 
Philadelphia County, March term, 1931, No. 2690; Otto R. Heiligman, Judge. 

Assumpsit on policy of insurance by Florence C. Urian against the Equitable 
Life & Assurance Society, a corporation. Judgment for plaintiff, for $15,330 
and defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephard, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Robert J. Sterrett, of Philadelphia, and Alexander & Green, of New York 
City, for appellant. 

Robert F. Bonner and George J. Edwards, Jr., both of Philadelphia, for 
appellee. 

Drew, Justice. 

Plaintiff, the beneficiary in four policies of insurance issued on the life of her 
husband by the defendant, brought this suit to recover under a clause in each of 
the policies allowing double indemnity in the insured died “by accidental means.” 
After a verdict in her favor, defendant’s motions for judgment n. o. v. and a new 
trial were dismissed and judgment entered on the verdict, and defendant appealed. 

[1] The plaintiff, Florence C. Urian, is the widow of George A. Urian, who 
died September 11, 1930, under the following circumstances: He entered the garage 
at the rear of his home, about 9 a. m., and three hours later his eleven year old 
son went into the garage and found his father dead, seated in his automobile be- 
hind the steering wheel. The deceased had a pair of pliers in his hand, which 
was dirty and greasy, and tools were lying along the running board. The hood 
of the automobile was up on the left side, and a plate to which wires were attached 
had been taken off. The garage was filled with smoke, and the engine was still 
warm, although not running; the ignition was on, the gasoline tank was empty. A 
front door of the garage eight feet high was open about eighteen inches, and the 
back of the car, with its exhaust pipe, was toward that door. The physician who 
examined the body a short time later testified that death was caused by the in- 
halation of carbon monoxide gas discharged by the engine; that the gas was 
odorless; and that inhalation for a period of ten seconds would cause death. 


Although the point was not raised at the trial, and the defendant rested with- 
out offering any evidence, the court charged the jury in reference to the possible 
suicide of the insured, and the verdict—which was amply justified by the evidence 
—resolved that question in plaintiff’s favor. 

All the policies provided that double indemnity should be paid if the death of 
the insured resulted “solely from bodily injuries caused directly, exclusively and 
independently of all other causes by external, violent, and purely accidental means.” 
The principal question raised by this appeal is whether death was caused by “acci- 
dental means.” It is not disputed that it was the result of “external and violent” 
means. 


The expression “accidental means” has been in use in policies of insurance 
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for more than fifty years. It has been interpreted in nearly every state in the 
Union. The case which is most often quoted is probably U. S. Mut. Acc. Ass’n. 
v. Barry, 131 U. S. 100, 9 S. Ct. 755, 762, 33 L. Ed. 60, where the following instruc- 
tions were approved by the Supreme Court of the United States: “If a result is 
such as follows from ordinary means, voluntarily employed, in a not unusual or 
unexpected way, it cannot be called a result effected by accidental means; but that 
if, in the act which precedes the injury, something unforeseen, unexpected, unusual, 
occurs which produces the injury, then the injury has resulted through accidental 
means.” This is substantially the definition given in the text-books. 6 Cooley, 
Briets on Insurance (2d Ed.) 5234; Couch, Insurance, § 1137; Vance, Insurance, 
871. 

Another trequently quoted definition is that given by Sanborn, J., in Western 
Comm. Travelers’ Ass’n v. Smith (C. C. A.) 85 F. 401, 405, 40 L. R. A. 653: “An 
effect which is the natural and probable consequence of an act or course of action 
is not an accident, nor is it produced by accidental means. It is either the result of 
actual design, or it falls under the maxim that every man must be held to intend 
the natural and probable consequence of his deeds. On the other hand, an effect 
which is not the natural or probable consequence of the means which produced it, 
an effect which does not ordinarily follow and cannot be reasonably anticipated 
from the use of those means, an effect which the actor did not intend to produce 
and which he cannot be charged with the design of producing, * * * is produced 
by accidental means. It is produced by means which were neither designed nor 
calculated to cause it. Such an effect is not the result of design, cannot be rea- 
sonably anticipated, is unexpected, and is produced by an unusual combination of 
fortuitous circumstances; in other words, it is produced by accidental means.” 

This question was fully considered by Judge Keller in Trau v. Preferred Acc. 
Ins. Co., 98 Pa. Super. Ct. 89. In that case the terms of the policy were exactly 
like the terms of these policies. The plaintiff brought suit to recover for a rup- 
ture which he received while he was tightening the strap of a trunk. The court 
discussed the element of intention, and held he could not recover because, although 
the rupture was an accident, it was not brought about by accidental means, since 
he intended the tensing or strain which caused the rupture, even though he did 
not intend to produce the result. We think the learned judge took particular care 
to exclude from the scope of the decision such cases as that now before us, when 
he said: “In the review of the authorities following we shall not include deaths 
by accidental drowning, by poison accidentally taken, by accidental inhalation of 
gas, or by snake bite, for all of them come squarely within the combination of 
external, violent and accidental means.” 


In Hesse v. Travelers’ Ins. Co., 209 Pa. 125, 149 A 96, 97, insured had died 
from an anesthetic administered for an operation, because of his hypersusceptibility 
to that anesthetic. The policy was similar to those in the instant case, and it was 
held that no recovery could be had, for the reason that the death was not caused 
by “accidental means.” The insured had voluntarily inhaled the poisonous gas 
administered to him. He intended to take it, and the only unintentional and un- 
foreseen element or cause of death, far from being accidental, was wholly vol- 
untary. The opinion of the court states: “There were no accidental means; ail 
those employed were intentional.” 

[2, 3] Our cases have uniformly held that where the cause of injury or 
death was an act of the insured, the means which caused the result, to be acci- 
dental, must be undesigned and unintentional; that accidental injury or death is 
an unintended and undesigned result arising from acts done, while injury or death 
by accidental means is a result arising from acts unintentioally done. Thus, re- 
covery was allowed on these principles in Taylor v. General Acc. Assur. Corp., 
208 Pa. 439, 57 A. 830; Erb v. Commonwealth Mut. Acc. Co., 232 Pa. 215, 81 A. 
207; Kelley v. Pittsburgh Cas. Co., 256 Pa. 1, 100 A. 494; Eby v. Travelers’ Ins. 
Co., 258 Pa. 525, 102 A. 209; Bloom v. Brotherhocd Acc. Co., 85 Pa. Super. Ct. 
398; Horan v. Prudential Ins. Co., 104 Pa. Super. Ct. 474, 159 A. 69; see Pickett 
v. Pac. Mut. Life Ins. Co., 144 Pa. 79, 22 A. 871, 13 L. R. A. 661, 27 Am. St. 
Rep. 618; and denied in Hesse v. Travelers’ Ins. Co., supra; Semanick v. Con- 
tinental Cas. Co., 56 Pa. Super. Ct. 392; Trau v. Preferred Acc. Ins. Co., supra; 
Camp v. Prudential Ins. Co., 21 Adv. Pa. Super. Ct. unofficial 543, 163 A. 320. 
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[4, 5] Considering the facts of this case in the light of what has been said, 
it is apparent that insured came to his death as the result of purely accidentai 
means. The breathing of a lethal amount of poisonous gas must either be inten- 
tional or unintentional, and the verdict has concluded any thought of self- 
destruction. It follows that the death of insured was due to an accident; that it 
resulted from the unconscious inhalation of carbon monoxide gas—probably for 
a very few seconds—while he was intent on repairing his machine. Although he 
entered the garage and started the motor of the automobile, it cannot reasonably 
be argued that the only natural and probable result—which he should have fore- 
seen—of his intentional acts was the generating of poisonous gas in sufficient 
quantity to cause his death. There is nothing in the record to indicate that he 
knew of the danger he was in. He had frequently repaired his car and started the 
motor under practically the same conditions, without any ill effects. It is a matter 
of common knowledge that thousands of automobile engines are started in closed 
garages, particularly in the winter months, and that comparatively few deaths 
result thereby from carbon monoxide poisoning. If he knew of the likelihood that 
the motor might generate carbon monoxide, there is nothing in the record to show 
that he did not rely on the open door, and the proximity of the exhaust pipe to 
it, to carry off the fumes. 

Our conclusion that the death of insured was caused by accidental means is 
supported by many decisions in other jurisdictions. It is now well established that 
where death is caused by asphyxiation and the breathing of the gas was not 
intentional, the means or cause of death is accidental. Metropolitan Life Ins. Co. 
v. Broyer (C. C. A.) 20 F.(2d) 818; Fidelity & Cas. Co. v. Waterman, 161 III. 
632, 44 N. E. 283, 32 L. R. A. 654; Cantrall v. Great Am. Cas. Co., 256 Ill. App. 
47; Canal-Commercial Trust & Sav. Bank v. Employers’ Liab. Assur. Corp., 155 
La. 720, 99 So. 542; Paul v. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 
3 L. R. A. 443, 8 Am. St. Rep. 758; Southern Surety Co. v. Calhoun (Tex. Civ. 
App.) 44 S.W.(2d) 459; Potter v. A&tna Life Ins. Co., 71 Wash. 374, 128 P. 
647; Miller v. Inter-Ocean Cas. Co., 110 W. Va. 494, 158 S. E. 706, 76 A. L. R. 
1308; Fehrer v. Midland Cas. Co., 179 Wis. 431, 190 N. W. 910: Wiger v. Mut. 
Life Ins. Co., 205 Wis. 95, 236 N. W. 534; Cornelius on Accidental Means (edition 
of March, 1932) p. 76. 

The case at bar is analogous to those cases where the insured voluntarily atc 
or drank some poisonous substance, thinking it to be harmless. In such cases it 
has uniformly been held that a resulting death is caused by accidental means. 
Bloom v. Brotherhood Acc. Co., supra; Zurich Ins. Co. v. Flickinger (C. C. A.) 
33 F.(2d) 853, 68 A. L. R. 161; Healey v. Mut. Acc. Ass’n, 133 Ill. 556, 25 N. E. 
52, 9 L. R.. A. 371, 23 Am. St. Rep. 637; U.S. Cas. ‘Co. v..‘Griffis; 186 Ind: 126, 
114 N. E. 83, L. R. A. 1917F, 481; Brown v. Continental Cas. Co., 161 La. 229, 
108 So. 464, 45 A. L. R. 1521. See Lewis v. Ocean Accident & Guarantee Corp., 
224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1131, 1141; Christ v. Pacific Mut. Life Ins. 
Co.,°312 TH 525; 144 N. E. 161, 35.A. 1, R737, 739: 

Defendant also contends that the court below erred in refusing its motion for 
a new trial, the ground of which was that the charge did not contain an adequate 
explanation of the distinction between accidental death and death caused by acci- 
dental means. This contention has no merit. The charge was full, accurate, and 
impartial, and in this feature of the case was more than adequate; not only did 
the learned trial judge tell the jury that there was a distinction between accidenta! 
death and death by accidental means, but he quoted to them the definition set 
forth in U. S. Mut. Acc. Ass’n v. Barry, supra, and affirmed two points offered by 
defendant, further clarifying the matter. There was no error in this respect. 

Judgment affirmed. 


McLAIN y. AMERICAN GLANZSTOFF CORPORATION et al. 
Supreme Court of Tennessee. March 4, 1933. 
57 Southwestern Reporter 554. 
INSURANCE. 


That employee was 61 when group insurance certificate was issued covering 
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employee’s life held not to estop insurer from relying on provision excepting from 
total disability benefits any employee over 60. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Appeal from Chancery Court, Carter County; S. E. Miller, Chancellor. 

Suit by John C. McLain against the American Glanzstoff Corporation and an- 
other. From a decree dismissing the suit, complainant appeals. 

Affirmed. . 

Allen & Allen, of Elizabethton, for complainant. 

R. C. Campbell, of Elizabethton, for defendants. 

GREEN, Justice. 

This is a suit on an insurance policy, dismissed by the chancellor, and the com- 
plainant has appealed. 

The defendant John Hancock Mutual Life Insurance Company wrote a group 
insurance policy on the employees of defendant American Glanzstoff Corporation. 
The complainant was one of such employees, and the bill avers that he has become 
totally disabled. 

A certificate was issued to the complainant showing that his life was insured 
for $1,100, payable to his wife. The certificate also provided that the insurance 
should become available to any employee who became totally disabled. Upon one 
page of the certificate issued to the complainant was a notice to employees, signed 
by the American Glanzstoff Corporation, containing the following: 

“This certificate covers you for total and permanent disability as well as death 
if either occurs during the continuance of this insurance while you are in the em- 
ploy of the American Glanzstoff and American Bemberg Corporations. However, 
after the age of sixty the total and permanent disability benefits do not apply.” 

The complainant herein was 61 years old when this certificate was issued to 
him. Obviously he was not within the protection of the total disability provisions 
of the policy. No fraud or misrepresentation is alleged, and the language quoted 
above, written into complainant’s certificate, is about as plain as it could be made. 

The complainant relies on a rule approved by this court in Life & Casualty In- 
surance Co. v. King, 137 Tenn. 685, 195 S. W. 585, 589. In that case it was said 
“that where the insurer, at the time of the issuance of a policy of insurance, has 
knowledge of existing facts which, if insisted upon, would invalidate the contract 
from its very inception, such knowledge constitutes a waiver of conditions in the 
contract inconsistent with the known facts, and the insurer is estopped thereafter 
from asserting the breach of such conditions.” 

This rule has no application here. 

If the policy had insured against total disability alone and the insurer knew 
that complainant was 61 years old at the time the contract was written, the insurer 
under this rule, would he estopped to rely on a provision of the policy excepting 
from total disability benefits any one insured over 60 years of age. 

Here, however, the contract of insurance covers the life of the insured for 
the henefit of his wife, not void from its inception. The contract merely excludes 
from its total disability benefits employees over 60 years of age. 

The decree of the chancellor is affirmed. 


BRAMMER v. WILDER. No. 1621—6043. 
Commission of Appeals of Texas, Section A. Feb. 15, 1933. 
57 Southwestern Reporter (2d) 571. 


3. INSURANCE. 

Partnership’s interest in proceeds of life policy wherein it was named bene- 
ficiary, held not limited to proceeds required for payment of deceased partner’s 
share of partnership debts (Rev. St. 1925, art. 5048). 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


"i Certified Questions from Court of Civil Appeals of First Supreme Judicial 
istrict. 

Suit by Mary L. Brammer, an independent executrix and sole devisee of the 
estate of J. L. Brammer, deceased, against H. S$. Wilder. From the judgment, 
plaintiff appeals to the Court of Civil Appeals. On certified questions from the 
Court of Civil Appeals. 
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Questions answered. 
Campbell, Myer & Foster, of Houston, for appellant. 


Robert G. Harris, of San Antonio, and Sam Streetman, of Houston, for ap- 
pellee. 


Critz, Judge. 


Certified Questions. 

This case is before us on certified questions from the Court of Civil Appeais 
at Galveston. The certificate fully states the case. It is as follows: 

“We deem it advisable to certify for your decision the hereinafter stated 
questions which arise upon the following statement of facts disclosed by the 
record in this case, which is now pending in this court on motion for rehearing: 

“The suit is brought by appellant as Independent Executrix and sole devisee 
of the estate of J. L. Brammer, deceased, against the appellee, H. S. Wilder, 
surviving partner of the firm of Brammer & Wilder, to determine the ownership 
and right of possession of the proceeds of a policy of life insurance on the life 
of J. L. Brammer issued by the AXtna Life Insurance Company on July 4, 1926, 
in which the firm of Brammer & Wilder is the named beneficiary. 

“The pleadings and evidence sustain the following conclusions of fact upon 
which the controversy arises: 

“The co-partnership of Brammer & Wilder was created in May, 1924, to 
carry on the business of the construction of roads, bridges, paving, sewers, water- 
works, and such other kinds of general construction work as the partnership might 
desire to undertake. Each of the partners contributed one-half of the capital of 
the firm, and by the terms of the partnership agreement had an equal share in the 
profits of the business, and were equally liable for its losses. The partnership 
agreement contains the following provisions: 

“It is mutually agreed between the parties hereto that this partnership con- 
tract may be terminated at any time at the will of either party hereto, by giving 
thirty (30) days written notice to the other party of his intention to terminate the 
partnership, or the partnership will be terminated by the death of either of the 
parties hereto.’ 

“The business of the firm seems to have been successfully and profitably 
conducted, though there has been no final settlement of its business affairs. 

“In 1926 a controversy arose between the firm and Limestone County in which 
that county asserted a claim for damages against the firm in a large sum for 
failure to comply with a roadbuilding contract between it and the county. With 
this claim pending, each of the members of the firm, on July 4, 1926, had his 
life insured in favor of the firm for $25,000.00. Each of these life insurance 
policies contains the following provisions: 

“During the lifetime of the insured the right to receive all cash values, 
loans, and cther benefits accruing hereunder, to exercise all options and privileges 
described herein and to agree with the company to any changes in or amendment 
to this policy shall vest alone in the insured (herein called the life owner), sub- 
ject, however, to any assignment by said life owner. * * * 

“*The beneficiary may be changed as often as desired, and such change shall 
take effect on receipt at the Home Office of the Company, before the sum insured 
or any installment thereof becomes due, of a written request accompanied by 
the policy for endorsement. If any beneficiary dies before the insured, the interest 
of such beneficiary shall vest in the life owner alone unless otherwise provided 
herein.’ 

“No change was made in the beneficiary named in either of these policies 
after the organization of the corporation. 

“The premiums on each of these policies were paid by, or out of the revenues 
of, the firm. 

“The agent of the insurance company who procured the application for the 
issuance of the policies testified: 

“‘T had a conversation during the year 1926 with Mr. Wilder and Mr. 
Brammer with respect to life insurance. It was in the summer of 1926, in the 
Gunter Hotel, and the next day in my office in the Travis Building at San An- 
tonio. [ told them about the insurance policy I had and they said there was need 
for such protection, and they mentioned a law suit they had in Limestone County. 
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That was mentioned by both of them, * * * and they said in the event they 
had a large road contract, they could borrow a good deal of money on it. 

“*Ns a result of the conversation, they purchased $25,000.00 life insurance 
each, payable to the firm of Brammer and Wilder, partnership, composed of 
J. L. Brammer and H. S. Wilder. * * * 

“*They discussed the real worth to the partnership of the two men who 
composed the partnership, they discussed the real worth of the policy. They 
referred to their financial ability and to their credit ability.’ 

“Suit on this claim was instituted against the firm in 1926, and a judgment 
obtained thereon after the death of J. L. Brammer for the sum of $105,719.40, 
which judgment was pending on appeal to the Supreme Court at the time of the 
trial of this case in the court below. 

“In this situation, on October 7, 1927, the members of the firm signed and 
published, as required by the statute, the following notice of dissolution: 

“‘Notice is hereby given that the partnership firm of Brammer and Wilder, 
composed of J. L. Brammer and H. S. Wilder of Houston, Harris County, Texas, 
is to be dissolved thirty (30) days from the date hereof, and the business is to 
be continued at the same place under the firm name of Brammer & Wilder, 
Incorporated. 

““Of this all persons dealing with said firm will take due notice.’ 


“In pursuance of this notice a charter was applied for, issued, and filed on 
November 19, 1927, by which the corporation of Brammer & Wilder, Inc., was 
created, the purpose of the corporation as expressed in the Charter being ‘to 
contract for the erection, construction or repair of any building, structure, or 
improvement, public or private, and erect, construct or repair same, or any part 
thereof, and to acquire, own, and prepare for use any materials for said purpose.’ 
Upon the creation of the corporation the partnership transferred to it $100,000.00 
worth of the assets of the firm, including all of the cash in banks, and the 
machinery and tools used by the firm in carrying out its business, but did not 
transfer all of the firm assets, the value of those retained being $68,000.00. The 
debts of the partnership at that time, excluding the Limestone County claim, were 
shown to be $34,000.00. None of these debts were assumed by the corporation. 
At the time the corporation was created on November 17, 1927, and up to the time 
of the death of J. L. Brammer on February 5, 1928, there existed debts owing 
to and by the firm and unfinished and incompleted contracts of the partnership. 
In the interim there was no change in the two insurance policies taken out by the 
members of the firm on July 4, 1926. 


“The appellant is the sole beneficiary and independent executrix named in the 
will of J. L. Brammer. This will has been duly probated and appellant has 
qualified as executrix of the estate. 


“By agreement of the parties the $25,000.00 insurance on the life of Brammer 
was paid by the insurance company and turned over to George Hamman and in- 
vested by him in United States Treasury Certificates, which he holds in trust for 
the parties as their interest therein may be finally determined. 


“The jury in the court below found upon sufficient evidence: That Brammer 
and Wilder intended when they formed the Brammer and Wilder Corporation and 
transferred to it the $100,000.00 worth of assets of the partnership to thereby dis- 
solve and terminate the partnership; that debts were owing to and by the partner- 
ship ‘on and after November 19, 1927’; that debts were owing to and by the 
partnership ‘on and before February 5, 1928’; that there were unfinished contracts 
for the performance of work by the partnership on and after November 19, 1921, 
and ‘on and before February 5, 1928’; that ‘on and before February 5, 1928,’ there 
was a contract between the partnership of Brammer & Wilder and W. L. Pearson 
& Company, Inc., by which the partnership undertook to perform road work for 
Pearson & Company under its contract with Hidalgo County; that on and after 
November 19, 1927, Brammer & Wilder, as a partnership, was engaged in the 
business of locating and acquiring sand and gravel deposits for development and 
sale; that on and before February 5, 1928, Brammer & Wilder, as a partnership, 
negotiated for the sale of sand as ballast to a railroad. 

“Upon the verdict and the facts before set out the trial court rendered a 
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judgment which recites the findings of the jury, before set out, and adjudges as 
follows: 

“It is therefore on this the 24th day of March A. D. 1930, considered and 
so ordered, adjudged and decree by the court, that the defendant H. S. Wilder 
do have and recover in his capacity as surviving partner of the partnership of 
Brammer & Wilder, consisting of the said H. S. Wilder and J. L. Brammer, now 
deceased, Houston, Texas, of and from the plaintiff, Mary Louise Brammer, in 
her capacity as Independent Executrix of the Estate of Jesse Lee Brammer, de- 
ceased, the proceeds of the policy of life insurance sued upon herein upon tie 
life of the said J. L. Brammer, deceased, in the sum of Twenty-Five Thousand 
Dollars ($25,000.00) as assets belonging to and owned by the said partnership of 
Brammer & Wilder, Houston, Texas. 

“‘And it appearing to the court that the said proceeds of said life insurance 
policy were collected by the said defendant as surviving partner and as assets of 
the said partnership, but that thereafter the said plaintiff and defendant entered 
into a written agreement whereby the said proceeds were invested in United 
States interest bearing Treasury Certificates and that the said Treasury Cer- 
tificates were placed in the hands of one George Hamman as trustee to hold the 
same to abide the result of this suit to test the ownership of the proceeds of said 
policy; the court is of the opinion that there should be a partition and distribution 
of the said United States Certificates in the proportion of one-half (14) to the 
said plaintiff and one-half (%%) to the said defendant. 

“Tt is accordingly, therefore, ordered, adjudged and decreed by the court 
that the said plaintiff as a part of the assets of the partnership of Brammer & 
Wilder, Houston, Texas, be and she is hereby awarded the right to demand and 
receive from the said George Hamman as trustee one-half of the said certificates, 
together with the accumulated interest thereon to the date of the receipt threof; 
and it is likewise ordered, adjudged and decreed by the court that the said 
defendant, H. S. Wilder, as a part of the assets of the partnership of Brammer 
& Wilder, Houston, Texas, be and he is hereby awarded the right to demand and 
receive from the said George Hamman as trustee one-half of the said certificates, 
together with the accumulated interest thereon to the date of the receipt thereof. 

“Tt is further ordered, adjudged and decreed by the court that should this 
judgment be appealed from that the said George Hamman as trustee hold the 
said certificates to abide the final determination of this cause. 

“It is further ordered by the court that the defendant do have and recover 
against the plaintiff all costs in this suit incurred, for which let execution issue 
against the said plaintiff. As against defendant Wilder in his individual capacity, 
it is ordered that plaintiff take nothing, it appearing that defendant as an indi- 
vidual asserted no claim to the monies in this suit.’ 

“Appellant, by her pleadings in the court below and her brief in this court, 
claims all of the proceeds of this insurance policy on the theory that the bene- 
ficiary named in the policy having ceased to exist prior to the death of the in- 
sured, the policy became an asset of the estate of the deceased, and the appellant 
as executrix of the estate is entitled to possession of all of its proceeds, as assets 
of the estate. 


“The appellee’s contention is that the partnership did not cease to exist until 
the death of Brammer on February 5, 1928, and that the insurance policy being 
payable to the partnership, all of its proceeds is a partnership asset which the 
surviving partner is entitled to have and hold. 

“Upon this state of the record we respectfully certify for your decision the 
following questions: 

“First. Did this court err in not holding that the expressed intention of the 
parties to dissolve the partnership and to organize a corporation to carry on its 
business, the organization of such corporation and the transfer to it of the greater 
portion of the assets of the firm, had the effect of dissolving the partnership 
existing at the time the insurance policies were issued so as to make the policies: 
theretofore payable to the partnership payable to the insured’s estate, as provided 
in the policies in event of the death of the beneficiary therein named prior to the 
death of the insured? 
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“Second. Do the facts stated raise the issue as to whether the only purpose 
and intention of each of the partners in insuring his life for the benefit of the 
partnership was to protect each other against partnership debts, and to use the 
policies as security for loans to the partnership? 

“Third. Upon the facts stated, is the interest of the appellee in the proceeds 
of the policy in suit limited to the right to have such proceeds applied as far 
as may be necessary to the payment of Brammer’s one-half of the debts of the 
partnership? 

“The opinion of this court which accompanies this certificate is asked to be 
considered as a part hereof.” 

Opinion. 

[1] We think that the facts stated in the certificate show as a matter of law 
that the partnership of Brammer & Wilder had not been dissolved up to the time 
of the death of J. L. Brammer. It is true that the two partners, J. L. Brammer 
and H. S. Wilder, stated in the notice of intention to incorporate, of date October 
7, 1927, that they intended to dissolve such partnership thirty days from the date 
of such notice, and thereafter continue the partnership business as a corporation, 
but the undisputed facts, as shown by the certificate and the record, demonstrate 
that the intention stated in the notice was never fully carried out. 

In connection with the above, the facts set out in the certificate show that the 
corporation of Brammer & Wilder, Incorporated, was in fact duly chartered, and 
a large part of the assets of the partnership transferred thereto. The certificate 
and the facts further show that the corporation, after its formation, took over 
and operated a large part of the business enterprises that had theretofore been 
operated by the partnership. On the other hand the facts stated in the certificate, 
which are fully supported by the record, and the findings of the jury, show that 
very valuable partnership assets were never transferred to the corporation, but 
remained the property of the partnership as such. The certificate and verdict, fully 
supported by the record, further show that these assets remained the partnership 
property until Brammer’s death. Finally the certificate, fully supported by the 
record, shows as a matter of law that all during the time between the formation 
of the corporation and the death of Brammer, the partnership continued to con- 
duct extensive business enterprises, and continued to use the joint properties of 
the two partners in so doing. We think these facts show as a matter of law that 
the partnership of Brammer & Wilder was never in fact dissolved, but was an 
actual, active, legal, and living partnership up to the very moment of Brammer’s 
death. 

The above holding is in accord with the holding of the Court of Civil Appeals 
in the opinion of that court which accompanies the record. We quote and adopt 
the following portion of that opinion: 


“We cannot agree with appellant in these contentions. The finding of the 
jury that Brammer and Wilder, when they formed the corporation and transferred 
to it $100,000.00 of the assets of the partnership, intended thereby to dissolve and 
terminate the partnership is immaterial in view of the further findings showing 
that the partnership affairs were not wound up by the creation of the corporation 
and the transfer ot it of the larger portion of the assets of the firm, and that 
the partnership continued to transact business as such and that at the time of 


Brammer’s death business and affairs of the partnership were incomplete and 
unsettled. 


“Whatever may have been the intention of the parties in the organization of 
the Brammer & Wilder corporation and the transfer of the larger portion of 
the assets of the firm to the corporation, in regard to the dissolution and ter- 
mination of the business of the firm, the findings of the jury which are amply 
supported by the evidence, conclusively show that the firm did not cease to exist 
or die upon the organization of the corporation, and the provision in the insurance 
policy under which appellant claims its entire proceeds as beneficiary under the 
policy did not become effective. 


“The intention to dissolve the partnership could not ipso facto effectuate its 
dissoultion (Scott v. Kress [Tex. Civ. App.] 191 S. W. 714), and the evidence 
not only fails to show that the parties carried out their expressed intention, but 
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affirmatively shows they continued to carry on their partnership business after 
the formation of the corporation.” 

{2] The second and third questions involve the construction of article 5048, 
R. C. S. of Texas 1925, and its proper application to the facts of the case at bar. 
The article is as follows: “Any corporation, partnership, joint stock association or 
any trust estate doing business for profit, may be named beneficiary in any policy 
of insurance issued by a legal reserve life insurance company on the life of any 
officer or stockholder of said corporation, joint stock association or trust estate ; 
‘or any partnership or member thereof may be the beneficiary in any policy of in- 
surance issued by a legal reserve life insurance company upon the life of any 
member of said partnership; or any reiigious, educational, eleemosynary, charitable 
or benevolent institution or undertaking may be named ‘beneficiary in any policy 
of life insurance issued by any legal reserve life insurance company upon the life 
of any individual. The beneficiaries aforenamed shall have an insurable interest 
for the full face of the policy and shall be entitled to collect same. On all policies 
of life insurance heretofore issued by legal reserve companies in which any of 
the aforementioned shall have been designated beneficiaries in the policies, said 
beneficiaries shall have an insurable interest to the full extent of the face of the 
policy and be entitled to collect same.” 

As we understand the opinion of the Court of Civil Appeals it holds that the 
facts of this case bring it under the rule of public policy announced by our 
Supreme Court in Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 47 Am. St. Rep. 
107. In that case the Supreme Court announced that, under the rule of public 
policy then in force in this state, a partnership had no insurable interest in the 
lives of its individual members except to the extent of their liabilities to the firm. 

When we come to examine article 5048, supra, which became a law long after 
the rendition of the opinion in Cheeves v. Anders, it is evident from its clear 
and unambiguous language that it has changed the rule of public policy announced 
in the Cheeves Case, and put in force in this state an entirely different rule. It 
is well settled that the Legislature has the power, by legislative enactment, to 
declare the public policy of this state. Am. Nat. Ins. Co. v. Coates, 112 Tex. 267, 
246 S. W. 356 (Tex. Com. App. opinion approved). 

[3] An examination of article 5048 discloses that by its very terms it ex- 
pressly authorizes any partnership or member thereof to be the beneficiary in any 
policy of life insurance issued by a legal reserve life insurance company upon the 
life of any member of such partnership, and that such beneficiaries “shall have 
an insurable interest for the full face of the policy and shall be entitled to collect 
same.” (Italics ours.) Language could not more plainly express the legislative 
intent to, by statute, change the rule in Cheeves v. Anders and make the policy 
issued under the statute payable in full to the beneficiaries authorized therein 
without limitation as to debts. When we examine the provisions of this act as 
applied to other concerns than partnerships, the construction we have given the 
same becomes absolutely certain. 

The terms of article 5048, supra, are so plain and unambiguous that it is 
needless for us to theorize on the reasons which probably moved the Legislature 
to enact it into law; it is sufficient to here state that the doctrine is generally 
predicated on the theory that, when one member of the partnership dies, the 
concern loses his skill and ability, as well as his peculiar knowledge of the par- 
ticular business. It has also lost his constant efforts in upbuilding the business. 
Ruth v. Flynn, 26 Colo. App. 171, 142 P. 194. 

When we construe the policy here involved in the light of the facts of this 
case, as disclosed by the certificate, and the record, we are unable to find any fact 
or circumstance which would remove it from the terms of the rule of public 
policy as announced by article 5048, supra. 

We recommend that all three questions certified be answered “No.” 

Cureton, Chief Justice. 


Opinion of the Commission of Appeals answering certified questions adopted 
and ordered certified. 
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MODERN WOODMEN OF AMERICA y. HARPER. No. 8988. 
Court of Civil Appeals of Texas. San Antonio. Feb. 1, 1933. 
Rehearing Denied March 15, 1933. 
57 Southwestern Reporter (2d) 863. 
INSURANCE. 

Fraternal benefit association retaining delinquent premiums for some months 
after receiving proof of death waived provisions of by-law respecting reinstate- 
ment. 

Although by-laws provided that acceptance and retention of assess- 
ments and dues on account of any certificate or rider after same has ceased 

to be in force shall not have effect of continuing certificate, they also pro- 

vided that payment of assessments or dues by suspended member for pur- 

pose of reinstatement warranted sound health, and constituted contract 
that assessments or dues should be received and retained without waiving 

any provisions of section until such time as head clerk or board of di- 

rectors should have knowledge that member was not in sound health when 

he attempted to reinstate; hence the retention of delinquent dues after 

knowledge of insured’s health, secured from proofs of death, constituted 

waiver of provision respecting reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from District Court, Atascosa County; W. O. Murray, Judge. 

Suit by Sarah Jane Harper against Modern Woodmen of America. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Templeton, Brooks, Napier, & Brown, of San Antonio, and George G. Perrin 
and George H. McDonald, both ot Rock Island, Ill, for appellant. 

H. D. Barrow and A. N. Steinle, both of Jourdanton, for appellee. 


MUTUAL PROTECTIVE ASS’N OF TEXAS v. WOODS. No. 1067. 


Court of Civil Appeals of Texas. Eastland. Feb. 10, 1933. 
Rehearing Denied March 17, 1933. 
57 Southwestern Reporter (2d) 918. 

1. INSURANCE. a i) 
Mutual life insurance association could not, after insured’s death, divide his 

class into 11 subdivisions and discharge its obligation under certificate by assess- 

ment of only one subdivision for its pro rata share of death claims chargeable 
against original class. 

(For other cases, see Insurance, Dec. Dig. § 719[4].) 

2. INSURANCE. 
Judgment for maximum amount collectible under certificate of mutual life 

insurance association was proper upon proof that association wrongfully refused 

to assess class to which insured belonged and did not claim that proper assessment 
would not yield maximum amount. 

(For other cases, see Insurance, Dec. Dig. § 821.) 

3. INSURANCE. 7 
Burden is on mutual life insurance association to prove amount actually due 

on certificate, where beneficiary shows wrongful refusal to make assessment. 

(For other cases, see Insurance, Dec. Dig. § 817[4].) 

4. INSURANCE. 

Provision in certificate that mutual life insurance association should be re- 
quired to pay beneficiary $1 for each member contributing to settlement of claim 
not exceeding $1,000 held not defeated by provision inhibiting judgment against 
association. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

5. INSURANCE. 
Ambiguities in insurance contracts are construed most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 726.) 

6. INSURANCE. ; 
Whether insured had personally signed application for life insurance in mu- 
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tual association was immaterial, where association did not tender back member- 
ship fees nor claim that insured did not give answers in application, and beneficiary 
made out prima facie case of liability. 

(For other cases, see Insurance, Dec. Dig. § 713.) 

Error from District Court, Palo Pinto County; Sam M. Russell, Judge. 

Suit by Pearl Woods against the Mutual Protective Association of Texas. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

G. R. Lipscomb, of Fort Worth, for plaintiff in error. 

J. W. Birdwell and Bouldin & Zivley, all of Mineral Wells, for defendant in 


error. 


THE PRA:TORIANS v. KRUSZ. No. 1388—5992. 
Commission of Appeals of Texas, Section B. March 15, 1933. 
58 Southwestern Reporter (2d) 27. 
1. INSURANCE. 


Only where fraternal society’s acceptance of delinquent premium is unqualified 
of unconditional is there as matter of law effective waiver of forfeiture, because 
of delinquency. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

2. INSURANCE. 

General rule is that where acceptance or retention of life policy premiums is 
on condition there is no waiver where condition is not fulfilled unless condition 
itself is waived. 

(For other cases, see Insurance, Dec. Dig. § 392[9].) 

3. INSURANCE. 

Acceptance by fraternal society’s local agent of delinquent premiums without 
inquiry as to insured’s health, and without requiring health certificate held condi- 
tional as recited in receipt and did not reinstate policy (Rev. St. 1925, art. 4846). 

Fraternal society’s constitution and by-laws provided that dues or pre- 
miums should become payable on first of each month and delinquent on 
twentieth, and that on becoming delinquent policy should become auto- 
matically forfeited without notice, and that to reinstate policy which had 
been forfeited for more than one and less than six months insured must 
furnish local agent with health and medical examiners certificate to be 
approved by president or secretary of society as condition precedent to re- 
instatement. After delinquency and consequent forfeiture of policy for 
more than one month and just a few days before insured underwent op- 
eration as result of which he died premiums for three months were paid 

to local agent, who made no inquiry as to insured’s health. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 
Suit by Mae Krusz against The Pretorians. Judgment for plaintiff was af- 
firmed by the Court of Civil Appeals [36 S.W.(2d) 1043], and defendant brings 


error. 
Reversed and rendered. 
T. W. Davidson, of Dallas, for plaintiff in error. 
‘Leake, Henry, Wozencraft & Frank, of Dallas, for defendant in error. 


SECURITY BEN. ASS’N v. WOODS. No. 1414—6200. 
Commission of Appeals of Texas, Section B. March 15, 1933. 
58 Southwestern Reporter (2d) 60. 
1. INSURANCE. 


National executive committee of fraternal beneficiary association held bound 
to communicate to suspended member character of proof required before rein- 
statement. 

A by-law of the association authorized reinstatement of member sus- 
pended for over 60 days on his providing such proof of health as the na- 
tional executive committee might require. 

(For other cases, see Insurance, Dec. Dig. § 761.) 
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2. INSURANCE. 

Payment of dues and assessments in arrears reinstated suspended fraternal 
beneficiary association member not notified of executive committee’s requirement 
of health certificate. 

A by-law of the association authorized reinstatement of member sus- 
pended over sixty days on payment of dues and assessments in arrears 
and such proof of health as national executive committee required. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

3. INSURANCE. 

Fraternal beneficiary association’s by-law concerning reinstatement of mem- 
bers suspended over 60 days held not to contemplate health certificate. 

The by-law authorized reinstatement on providing such proof of health 
as might be required by executive committee and approval thereof by it or 
medical director, and provided that reinstatement should take place only 
after “approval of the application as hereinbefore set forth.” 

(For other cases, see Insurance, Dec. Dig. § 761.) 

4. INSURANCE. 

Suspended member of fraternal beneficiary association was not required to 
take notice of national executive committee’s requirement of health certificate be- 
fore reinstatement, where not notified thereof because of local officer’s negligence. 

(For other cases, see Insurance, Dec. Dig. § 761.) 


Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Suit by Mrs. Lena Woods against the Security Benefit Association. A judg- 
ment for plaintiff was affirmed by the Court of Civil Appeals [45 S.W.(2d) 409], 
and defendant brings error. 

Affirmed. 

_ Ward & Ward, of Houston, and A. W. Fulton, of Topeka, Kan., for plaintiff 
in error. 

King, Wood & Morrow and H. E. Cox, all of Houston, for defendant in error. 


STATE LIFE INS. CO. v. BARNES. No. 7782. 


Court of Civil Appeals of Texas. Austin. Jan. 4, 1933. 
Rehearing Denied March 29, 1933. 
58 Southwestern Reporter (2d) 189. 
1, INSURANCE. 

Insurer’s waiver of premiums becoming due on life policies held to take effect 
from time insured became totally and permanently disabled, and was not dependent 
on time when proof thereof was furnished. 

Life insurance policies contained provision to effect that, if insured 
“shall become wholly and permanently disabled,” the insurer, “upon receipt 
at its Home Office, of due proof of such disability of the insured, will 
waive payment of the premiums thereafter becoming due, by a written en- 
dorsement thereon.” The policies further provided that proofs similar to ° 
those required in the first instance of such continuous disability must be 
furnished prior to the payment of each premium by the insurer, if re- 
quested. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

Where terms of life policy are of doubtful meaning, construction most fav- 
orable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Insured’s acceptance of cash surrender value of life policies and earned divi- 
dends held not to estop wife, as beneficiary, from asserting insurer’s waiver of 
premiums on ground insured was totally and permanently disabled. 

Insured’s acceptance of cash surrender value of life insurance policies 
and earned dividends did not estop wife, as beneficiary, from asserting 
waiver of premiums, where insured’s mental faculties, at time, were not 
sufficiently normal to charge him as matter of law with knowledge of con- 
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tents of policies in matter of waiver of premiums on his total and perman- 

ent disability, and in view of fact that wife, as beneficiary, immediately on 
learning of provisions in policies, gave notice of disability. Furthermore, 
payment of cash surrender value and earned dividends furnished no sub- 
stantial consideration for cancellation of policies where they were merely 
nominal in comparison with insurer’s liability under policies if insured 
was totally and permanently disabled, and it was apparent that he would 
not live long. 

(For other cases, see Insurance, Dec. Dig. § 241.) 

8. INSURANCE. 

In beneficiary’s suit on life policies based on waiver of premiums because 
of insured’s total and permanent disability, letter written by beneficiary’s attorney, 
after insured’s death, giving notice of disability, held admissible to show notice. 
(For other cases, see Insurance, Dec. Dig. § 662[1].) 


Appeal from District Court, Williamson County; Harry A. Dolan, Judge. 

Suit by Sara G. Barnes against the State Life Insurance Company. From a 
judgment in favor of the plaintiff, the defendant appeals. 

. Affirmed. 

Sam Burnap and Wilcox & Graves, all of Georgetown, for appellant. 

Stanton Allen, of Bartlett, and W. C. Wofford, of Taylor, for appellee. 

McCLenpon, Chief Justice. 

Appeal from a judgment (in trial to court without a jury) in favor of Sara 
G. Barnes (appellee here, plaintiff below) against State Life Insurance Company 
(appellant here, defendant below), upon two policies issued by appellant on May 
31 and Octobebr 31, respectively, 1916, insuring the life of A. T. Barnes, husband 
of appellee, who died April 26, 1931. 


Appellant defended upon the grounds: (1) That the policies had lapsed for 
nonpayment of premiums due May 31 and October 31, 1930, respectively; and (2) 
that appellee and her husband had accepted the full cash value and accumulated 
dividends on the policies in full satisfaction and cancellation thereof. 


Appellee countered: (1) That Barnes was insane and totally disabled from 
performing any gainful labor prior to the due date of the premiums and continu- 
ously thereafter until Barnes’ death, notice whereof was given appellant within a 
reasonable time after she discovered a provision in the policies waiving, under 
the stated contingency, payment of the premiums; and (2) that the sums paid in 
settlement were accepted in ignorance of the waiver provision. 

The controversy on appeal revolves mainly around a proper construction of the 
waiver provision, whether notice to appellant of Barnes’ disability prior to default 
in payment of the premiums was a condition precedent to effectiveness of the 
waiver; and whether appellee was precluded from recovery under the settlement 
payments. Other questions involved in the appeal relate to the admission of 
evidence. The waiver provisions of the policies read: “Total and Permanent Dis- 
ability. If the insured, after paying at least one full annual premium and before 
default in the payment of any subsequent premium, and before attaining the age 
of sixty years, shall become wholly and permanently disabled by bodily injury or 
by disease, so that he is and will be permanently, continuously and wholly prevented 
thereby from performing any work for compensation or profit, or from following 
any gainful occupation, the Company, upon receipt at its Home Office, of due 
proof of such disability of the insured, will waive payment of the premiums there- 
after hecoming due, by a written endorsement thereon. Any premiums so waived 
shall not be a lien on this Policy, and the values in the table of options on the 
first page hereof shall increase in the same manner as if the premiums were 
paid by the insured. If the insured should so far recover as to be able to engage 
in any gainful occupation, the obligation on the part of the Company to waive 
payment of premiums shall cease, and the insured shall resume payment of 
premiums in accordance with this contract, beginning with the first 
premium becoming due after the date of such recovery. Proofs similar 
to those required in the first instance of such continuous disability must be fur- 
nished prior to the payment of each premium by the Company, if requested. With- 
out prejudice to any other cause of disability the entire and irrecoverable loss of 
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the sight of both eyes, or the severance of both hands above the wrists, or both 
feet above the ankles, or of the entire hand and one foot, occurring before age 
sixty, will be considered total and permanent disability within the meaning of this 
provision. 

Upon this issue the trial court found: “I find that on May 31st 1929 and Octo- 
ber 3lst 1929, and for several months prior thereto and up to the date of the death 
of Albert T. Barnes in Williamson County, Texas, on April 26th, 1931, that the 
said Albert T. Barnes was mentally deranged and insane, and was during all of 
said time so suffering from such bodily disease to such an extent that he was 
wholly and permanently disabled so that he was wholly, permanently and continu- 
ously prevented thereby from performing any work for compensation or profit, or 
from following any gainful occupation.” 

The evidence amply supports this finding; and it is not challenged by appellant. 

{1] While the authorities in other jurisdictions are not in accord upon the 
question, those in this state, which we think are supported by the better reasoning, 
hold that the waiver took effect at the time of the disability, and did not depend 
upon the time when proof thereof was furnished. Minnesota Mut. Life Ins. Co. v. 
Marshall (C. C. A.) 29 F.(2d) 977; Mid-Continent Life Ins. Co. v. Hubbard (Tex. 
Civ. App.) 32 S.W.(2d) 701 (error ref.); Missouri State Life Ins. Co. v. Le 
Fevre (Tex. Civ. App.) 10 S.W.(2d) 267 (error dis.) ; State Life Ins. Co. v. Fann 
(Tex. Civ. App.) 269 S. W. 1111 (error ref.) ; Merchants’ Life Ins. Co. v. Clark 
(Tex. Civ. App.) 256 S. W. 969 (error ref.); Bank of Commerce & Trust Co. v. 
Ins. Co., 160 Tenn. 551, 26 S.W.(2d) 135, 68 A. L. R. 1380; Southern Life Ins. 
Co. v. Hazard, 148 Ky. 465, 146 S. W. 1107. 

In Bergholm vy. Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416, the Su- 
preme Court of the United States granted a writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit [50 F.(2d) 67], “because of a supposed conflict 
with Minnesota M. L. I. Co. v. Marshall (C. C. A.) [8th]) 29 F.(2d) 977.” The 
provision in that case read: 

“Upon receipt by the Company of satisfactory proof that the Insured is 
totally and permanently disabled as hereinafter defined the Company will 

“1. Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability of 
the Insured.” 

The provision in the Marshall Case was substantially the same as that in the 
case at bar. In affirming the Fifth Circuit Court of Appeals in the Bergholm 
Case, the Supreme Court pointed out the controlling distinction in the wording 
of the policy provisions in the two cases as follows: 

“The court [in Marshall Case] held that the waiver took effect at the time 
of the disability, and did not depend upon the time when proof thereof was 
furnished. 


“We do not need to controvert this construction of the words quoted, or 
question the soundness of the view of the court that the existence of the disability 
before the premium became in arrears, standing alone, was enough to create the 
waiver. In that view, the obligation to furnish proof was no part of the con- 
dition precedent to the waiver; but such proof might be furnished within a 
reasonable time thereafter. Here the obligation of the company does not rest 
upon the existence of the disability; but it is the receipt by the company of 
proof of the disability which is definitely made a condition precedent to an 
assumption by it of payment of the premiums becoming due after the receipt of 
such proof. The provision to that effect is wholly free from the ambiguity 
which the court thought existed in the Marshall policy.” 


[2] The holding in the Marshall and other cases above cited is in our opinion 
sound. Further comment we think unnecessary, except to add that, if appellant, 
the author of the language of the policy, had intended to make the notice and 
proof of liability a condition precedent to effectiveness of the waiver, apt 
unequivocal language to that effect was available and should have been employed. 
Absent which the rule is applicable that, “where the terms of a policy are of 
doubtful meaning, that construction most favorable to the insured will be adopted.” 
Bergholm y. Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. page 419. In 
the recent case of American Nat. Ins. Co. v. Callahan (Tex. Civ. App.) 51 
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S.W.(2d) 1083 (writ of error granted 11-28-32), the question of the construction 
of the policy does not appear to have been considered. 

[3] Upon the issue of estoppel, the facts in substance follow: 

Up to or shortly before the year 1927, Barnes was in apparent good health. 
During that year he had a “collapse,” and was taken to a hospital, where his 
malady was diagnosed as “general paresis.” This affliction is thus described by 
one of the medical witnesses: “If he had a positive test of general paresis he 
couldn’t show any permanent improvement—he could show temporary remissions 
from the disease, but no permanent improvement; there are remissions where 
the disease halts in its progress, and the patient may even recover some of his 
mental faculties, or some of the nervous factors dissapear, or get better, but 
he never recovers; and then the disease will start against and progress to the 
ultimate end.” 

According to appellee, from this time on Barnes’ mental condition was never 
normal, although at times he was better than at others, and he seemed to improve 
and she had hopes of his recovery. She knew of the existence of the policies, 
but had never seen them. He kept them in his office, and later locked in a trunk 
at home; and would not permit her or any one else to see or have access to them. 
At times he wrote apparently normal and intelligent letters, some of which were 
to appellant regarding the policies. But the evidence, we think, was _ sufficient 
to warrant the conclusion that his mental faculties were not sufficiently normal 
to charge him as a matter of law with knowledge of the contents of the policies 
in the respects in issue, and of his legal rights thereunder. Such is the character 
of mental afflictions that occasional and isolated acts and language of the afflicted 
party do not afford dependable criteria in determining the mental quality. Only 
those in close and constant association with the afflicted are, in many cases, 
qualified to place a reliable estimate upon his mentality. This is true, in any 
event, of nonexpert observatoin. There appears to have been no medical examina- 
tion of Barnes in this regard after he left the hospital in 1927. The question of 
his responsibility for his acts or omissions was in any event one of fact which 
was concluded by the trial court’s findings. 

Three or four days before Barnes’ death, and while he was suffering from a 
stroke of apoplexy, appellee and Barnes’ brother broke open the trunk and 
examined the policies. This examination brought to appellee her first information 
of the policies’ contents. Shortly after Barnes’ death, she made claim upon the 
policies, notified appellant of Barnes’ disability, furnished proofs of death, and 
made the statutory demand for payment. The amounts paid in settlement of the 
policies were in each instance less than $10, and represented earned dividends, 
with the exception of 1 cent on one policy and 51 cents on the other. These 
latter amounts were the cash surrender value, less the amount of the loans. The 
small sums thus received were not in any sense by way of compromise upon a 
disputed liability, but were sums absolutely due by appellant in any event; and 
were merely nominal in comparison with appellant’s liability under the policies 
in view of Barnes’ then physical condition and the apparent certainty of his early 
demise. Their payment, we think, furnished no substantial consideration for 
cancellation under the circumstances; and clearly, we believe, appellee was not 
estopped thereby from asserting her right as beneficiary under the policies. 

Under the circumstances detailed, we think there can be no serious question 
but that appellee furnished notice to appellant of Barnes’ disability in a reason- 
able time. 

[4] Objection was made to testimony of one of the attending physicians at 
the hospital in 1927, giving his diagnosis of Barnes’ malady at that time as 
“general paresis.” The objection was predicated upon the physician’s  state- 
ment that some of the laboratory tests and hospital records were not made by 
him nor in his presence. 

It is unnecessary to consider how far and under what circumstances medical 
testimony so predicated may be received in evidence. The physician made a 
number of personal examinations and observations of the patient, and was present 
when some of the tests and records were made. But independently of this he 
testified: “I based my opinion that Mr. Barnes was suffering with general paresis 
upon my personal examination of Mr. Barnes. * * * I am basing my diagnosis on 
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my personal examination of Mr. Barnes, his mental reactions that I saw, and this 
opinion is corroborated by the laboratory work done in our clinical laboratory. 
* * * T am basing my opinion on my own personal examination of the patient. 
My diagnosis was based on my examination, corroborated by laboratory and 
history reports made as I have stated in a previous interrogatory.” 

[5] We think the evidence admissible. But, aside from this, there was ample 
additional testimony to support the court’s findings, and, the trial being to the 
court, “the mere fact that improper evidence was received will not require a 
reversal.” Lawther Grain Co. v. Winniford (Tex. Com. App.) 249 S. W. 195, 196. 

[6, 7] Objection to opinion evidence of appellee and another witness to the 
effect that Barnes was insane was objected to on the ground that the facts upon 
which such opinion was based were not previously detailed. The testimony of 
these witnesses sets out fully the acts and conversations of Barnes upon which 
their opinions were predicated. The order of their testimony—whether the 
opinions preceded or followed the facts upon which they were based—was not of 
material substance. The objection went to the competence of the evidence, which 
could as readily be shown after as before it was admitted. Technically the 
witness should qualify before giving opinion evidence; but to reverse the order 
was a mere informality which was not prejudicial to any substantial right of 
appellant. Especially is this true in a trial to the court, which is usually less 
formal than to a jury. 

[8] Objection was made to the introduction of a letter written by appellee's 
attorney to appellant shortly after Barnes’ death, giving notice of his disability. 
The letter was offered and received in evidence for the limited purpose of show- 
ing notice to appellant, and not as proof of the facts it recited regarding Barnes’ 
disability. For this purpose it was clearly admissible. 

The trial court’s judgment is affirmed. 

Affirmed. 

On Appellant’s Motion for Rehearing. 

The motion only questions our holding construing the policy provision regard- 
ing notice of disability, elaborately reviewing the authorities upon this issue. 

We have re-examined this question in the light of the motion, and have 
reached the conclusion that our holding, while in direct conflict with some of the 
decisions in other jurisdictions, is sound, and is supported by the better reasoning. 
Directly in point, as to the wording of the disability clause, and supporting our 
holding, are the following: State Life Ins. Co. v. Fann (Tex. Civ. App.) 269 
S. W. 1111 (error refused); Marti v. Ins. Co., 108 Neb. 845, 189 N. W. 388, 29 
A. L. R. 1507; Pfeiffer v. Ins. Co., 174 Ark. 783, 297 S. W. 847, 54 A. L. R. 601; 
Minnesota Mut. Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977. A number 
of other decisions in which there is some slight difference in the wording of the 
policies support our holding in principle. 

We are unable to distinguish the case at bar from the Fann Case, in which 
writ of error was refused. The disability causes in the two cases are in all 
material respects identical. 

The motion is overruled. 


MUTUAL LIFE INS. CO. OF NEW YORK vy. GRIMSLEY. 
Supreme Court of Appeals of Virginia. March 16, 1933. 


163 Southeastern Reporter 329. 
1. INSURANCE. 

In action on double indemnity clause of policy, instruction that, if insured 
inadvertently and involuntarily drove automobile upon left-hand side of road, 
he was not guilty of violation of law in so doing, held erroneous. 

Double indemnity clause bound insurer to pay to insured’s personal 
representative a certain sum in event that death resulted directly from 
bodily harm independently and exclusively of all other causes, and that 
such bodily injury was effected solely through external, violent, and 
accidental means, provided that double indemnity should not be payable 
if death resulted from violation of law by insured or directly or indirectly 
from bodily or mental infirmity or disease of any sort. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 
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6. INSURANCE. 

In action on double indemnity clause of policy, refusing to instruct fully on 
defendant's theory of case as to death resulting from bodily or mental infirmity 
or disease held error. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Error to Circuit Court, Culpeper County. 

Action by notice of motion by C. Dennis Grimsley, executrix of the last 
will and testament of Thomas E, Grimsley, deceased, against the Mutual Life 
Insurance Company of New York. Judgment for plaintiff, and defendant brings 
error. 

Reversed and remanded for a new trial. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, and Chinn, JJ. 

Frederick L. Adams and Christian & Barton, of Richmond, for plaintiff 
in error. 

Burnett Miller, of Culpeper, and John S. Barbour, of Fairfax, for defendant 
in error. 

CAMPBELL, Chief Justice. 

This action by notice of motion was brought by Mrs. C. Dennis Grimsley, 
executrix of the last will and testament of Thomas E. Grimsley, deceased, to 
recover the sum of $2,000, the amount alleged to be due under a double in- 
demnity provision of a policy of insurance issued to her late husband by the 
defendant. 

The relevant provision of the policy, dated the 2d day of February, 1922, 
bound the defendant to pay to the personal represenative of the deceased the sum 
aforesaid, in the event “that such death resulted directly from bodily harm, 
* * * independently and exclusively of all other causes, and that such bodily 
injury was effected solely through external, violent and accidental means * * * 
provided, however, that this Double Indemnity shall not be payable * * * if 
such death * * * results from any violation of law by the insured * * * 
or directly or indirectly from bodily or mental infirmity or disease of any sort.” 

Thomas Edwin Grimsley, a prominent lawyer of Culpeper, Va., was at the 
date of his death 58%4 years of age. Never a robust man, in the year 1928 a 
medical examination disclosed that he was suffering from high-blood pressure. 
During the interval between the year 1928 and his death, which occurred on 
February 3, 1930, he was under frequent observation by his attending physician. 
At times his blood pressure would rise, and then again, after rest and relaxation, 
it would decline. On the day before his death he informed his law partner that 
his blood pressure was down, and that he would conduct the trial of a case in the 
circuit court of Fauquier county the next day. Accordingly, on the morning of 
February 3, he drove his automobile from Culpeper to Warrenton, a distance of 
approximately 28 miles, and did engage, in a most vigorous manner, in the trial 
of an important case. Apparently in his normal state of health, insured departed 
from Warrenton at approximately 4:30 p. m. for his home in Culpeper. The day 
was clear and the hour of sunset on that day was 5:34 p. m. The insured was 
driving facing the sun, and was lest seen alive at approximately 5:20 p. m. 

The state highway from Warrenton to Culpeper is a hard-surfaced road for a 
width of 16 feet, with 5-foot dirt shoulders on each side thereof. The point on the 
highway at which insured was last seen alive was at the end of a bridge across 
the Rappahannock river, which river separated the counties of Fauquier and Cul- 
peper. When last observed, he was driving his car in a proper manner, had stop- 
ped immediately behind a car bearing a Maryland license tag to permit the pas- 
sage of a bus across the bridge. After the bus had passed, the two cars proceeded 
towards Culpeper, with the Maryland car in front. At a point about a mile and a 
half from the bridge, the car of insured was later seen by various travelers ap- 
parently wrecked by coming in contact with the left-hand abutment to a culvert 
crossing the highway at right angles. The approach to the culvert was practically 
level, and for a distance of 1,778 feet the road was practically straight. The in- 
side edge of the abutment, at the point of impact, was 4 feet and 9 inches to the 
left of the left-hand edge of the hard surface. Approaching the culvert, for a dis- 
tance of 25 feet, car tracks were observed, measuring 63 feet to the left of the 
hard surface on the dirt shoulder of the road. 
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The body of the insured, evidently precipitated into the stream below, was 
found the next morning several hundred yards below the culvert, under a fence. 
The subsequent autopsy revealed a blow on the left side of the head, and the five 
doctors who attended the autopsy testified that the blow received, with the ac- 
companying shock and exposure, was sufficient to produce death. 

The basic theory of the plaintiff is that the collision occurred by reason of the 
insured being blinded by the sun’s rays or by being crowded off the road in an 
attempt to pass the Maryland car, and that the proximate cause of death was at- 
tributable to accidental means covered by the policy provision. 

The defenses interposed were: (1) That the death of the insured did not re- 
sult directly from bodily injury, independently and exclusively of all other causes, 
nor was such injury effected solely through external, violent, and accidental means ; 
(2) that death resulted directly or indirectly from bodily or mental infirmity of 
some sort; (3) that at and before the moment of impact insured became incap- 
able, by reason of either physical or mental infirmity, of controlling the car; (4) 
that at the time the car collided with the abutment insured was driving the car 
upon the left-hand side of the road, in violation of law, and that such violation, 
under the terms of the policy, exempted the defendant from liability. 

There was a trial by a jury, which resulted in a verdict for the plaintiff. Upon 
motion of the defendant, the court set aside the verdict on the ground “that the 
court committed material error in the granting of instructions.” Thereupon the 
plaintiff moved the court to limit the issues upon the new trial. The motion was 
sustained, and this order was entered: ; 

“The court having maturely considered the motion of the plaintiff submitted 
May 28, 1931, to limit the issues on the new trial of this cause, and the argument 
of counsel, and being of opinion to grant the same, doth order that the issue to be 
submitted to the jury on said new trial be limited to the question whether the 
death of the insured resulted from a violation of law by the insured within the 
meaning of the policy sued on, and for the purpose of said trial it shall be as- 
sumed that said death did not result directly or indirectly from bodily or mental 
infirmity or disease of any sort within the meaning of the policy sued on, to which 
action of the court the defendant excepted.” 


The verdict of the jury upon the second trial was in favor of the plaintiff, 
and judgment was entered thereon. 

It is assigned as error that the court erred on the first trial, when it set aside 
the verdict of the jury, in confining the issue upon the second trial to the sole 
question whether the death of the insured resulted from any violation of law by 
the insured within the meaning of the policy sued on. 

[1] The assignment of error is well founded. On the first trial the court gave 
this instruction: 

“The court further instructs the jury that if they believe from the evidence 
that insured inadvertently and involuntarily drove his car upon the left hand side 
of the road, he may have been guilty of negligence, but was not guilty of violation 
of law in so doing.” ; 

Though of opinion that the motion of defendant to set aside the verdict, on 
the ground that it was contrary to the evidence, should be overruled, the court. of 


its own motion, did set aside the verdict on the ground that error of law was com- 
mitted in giving the above instruction. 


[2-4] As a general rule a new trial, when granted, is awarded for the entire 
case; but there are exceptions. Unless prohibited by statute, a trial court, in award- 
ing a new trial, may limit the issue to be tried on the new trial, when manifest 
justice demands and it is clear that the course can be pursued without confusion, 
inconvenience, or prejudice to the rights of any party. 14 Enc. Pl. & Pr. 937; 4 
Minor’s Inst. (2d Ed.) 840-848. However, where all the issues are essential, and 
each involves the merits of the controversy, the whole case must be opened. 


In Prunty v. Mitchell, 30 Grat. (71 Va.) 247, the facts stated in the syllabus 
are: “P brings assumpsit against M, who pleads nonassumpsit, on which issue is 
made up, and on the trial there is a verdict for P. M then asks for a new triai, 
and the court grants it on the condition that M shall pay the costs of the first 
trial, and agree that upon any future trial of the cause it shall be tried solely 
upon the issue already made up, without any additional plea; and to this M 
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assents. The case is then sent to another court, and on the motion of M he is 
permitted to file another plea; to which P excepts. There is a judgment for M, 
and a writ of error by P.” 

While the precise point involved in the case at bar was not involved in the 
Prunty Case, the following language of Judge Anderson is illuminating: 

“The court is of opinion that the judge of the circuit court had the power, 
in the exercise of a sound discretion, to restrict the new trial to a particular 
issue, and consequently to the issue which had been made in the first trial, and 
to grant the new trial upon the conditions recited. Other terms than the payment 
of costs may be imposed on the party applying for a new trial. The new trial may 
be limited to a single point. Hilliard on New Trials, 2d edition, p. 68, citing Lainey 
v. Bradford, 4 Rich. R. 1. The practice of granting a new trial after judgment as 
to part, and letting the judgment stand for the residue of the demand sued for, 
although sometimes questioned, is held to have been too long sanctioned now to 
be disturbed. Ibid., citing Edwards v. Lewis, 18 Ala. 494. A new trial may be 
ordered upon a particular question without reopening the whole case. Ibid., p. 69, 
citing Thwaites v. Sainsbury, 7 Bing. R. 437, where the new trial was ordered, 
but upon conditions of payment of costs, bringing into court the sum claimed, and 
restricting the second trial to a single point. 

“In Graham & Waterman on New Trials, Vol. 1, p. 604, the author says: 
‘The terms imposed on setting aside verdicts, in addition to costs, may be divided 
into ordinary and extraordinary.’ ‘The extraordinary terms arise out of the merits 
of the case, the relative situation of the parties, the probable consequences of 
delay, the advantage or disadvantage which may result to either party from the 
state of the pleadings, the prejudice which may result to the prevailing party from 
opening the whole case;’ these, and other considerations which he mentions, he 
says, ‘all press upon the mind of the court, and call for salutary conditions to 
accompany the relief granted.’ And he adds: “To accomplish at the same time the 
claims of justice by sending the case to another jury, and protect the rights of 
the party in possession of the verdict, the courts will direct the requisite sitpula- 
tions to be inserted in the rule.’ After citing many cases in which conditions had 
been imposed, he says: ‘It may be safely asserted, that no case can occur pre- 
senting circumstances timely addressed to the discretion of the court, in which the 
rights of the parties may not be fully protected by the imposition of conditions 
meeting the exigency.’” 

[5, 6] In our opinion, the verdict of the jury on the first trial was rendered 
contrary to law, and the rights of defendant were so materially prejudiced that a 
trial de novo should have been awarded. This view is based upon two reasons: 
It was error, as conceded by the trial court, to give the instruction quoted, and 
it was error to refuse, on motion of the defendant, to instruct the jury fully on 
defendant’s theory of the case. ; os 

[7-9] The defendant offered, and the court refused to give, this instruction. 

“The court instructs the jury that if they believe from the evidence that 
Captain Grimsley’s car took such a course as it approached the concrete structure 
as to cause it to hit such structure, because he was suffering at that time from 
bodily or mental infirmity of some sort, then it is the duty of the jury to find in 
favor of the defendant.” 

The court should have modified the instruction by eliminating the words “of 
some sort,” and, as thus modified, it should have been given. It merely presented 
the theory of the defendant as to why the car driven by insured took the course 
it did as it approached the culvert, and of the resulting collision. 

Instruction C, requested by defendant and refused, is as follows: 

“The court instructs the jury that even if they believe from the evidence that 
the blow on Captain Grimsley’s head caused his death, nevertheless if they 
further believe from the evidence that the sustaining of such a blow in the cir- 
cumstances in which he did sustain it, would not have caused his death except for 
the fact that at the time, instead of being in good health, he was suffering from 
the disease of high blood pressure or from the disease of arterio sclerosis, then 
it is the duty of the jury to find in favor of the defendant.” 

It is the contention of plaintiff that instruction V, given by the court on its 
motion, sufficiently discharged the functions of B and C. 





Life] Atlantic Life Ins. Co. v. Swann 109 


Instruction V reads thus: “The court further instructs the jury that if they 
believe from a preponderance of the evidence that insured was in a state of 
disease from high blood pressure to such an extent that an attack of angina 
pectoris would reasonably be expected on his trip from Warrenton to Culpeper, 
and on said trip he had such an attack, and that death resulted either directly or 
indirectly from said attack, they must find for the defendant.” 

We are unable to concur in the contention. Instruction V confines the ailment 
resulting from alleged high-blood pressure to angina pectoris, when it is a matter 
of common knowledge that ailments other than angina result from high-blood 
pressure. 

It is further assigned as error that the court refused to give instruction F. 
This assignment is without merit. With instructions B and C given, together with 
the other proper instructions heretofore given in the case, the jury, upon a new 
trial, will have been sufficiently instructed on that phase of the case. 

There are other assignments of error dealing with the giving and refusing of 
instructions on the second trial of the case. As the questions here raised may not 
arise upon a new trial, we deem it unnecessary to discuss the further assignments 
of error. 

The judgment of the trial court will be reversed, and the case remanded for 
a trial de novo. 

Reversed. 


ATLANTIC LIFE INS. CO. v. SWANN. 
Supreme Court of Appeals of Virginia. March 16, 1933. 
168 Southeastern Reporter 423. 
1. INSURANCE. 

Insured’s total permanent disability, preventing gainful occupation, held not 
equivalent to mental and physical incapacity to furnish proofs thereof, as required 
by life policy to waive premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

Instruction that plaintiff must show that insured was “reasonably” incapable 
of notifying insurer of disability, as required by life policy sued on to waive 
premiums, held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

3. INSURANCE. 

Life insurance policy, providing for waiver of premiums on proof of insured’s 
total permanent disability, required that insured be totally incapacitated, physically 
or mentally, to furnish proof to be relieved of such necessity. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 

Burden was on plaintiff to prove that insured was physically or mentally 
incapacitated to furnish proofs of his total permanent disability, as required by 
lapsed life policy sued on to waive premiums. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

Error to Circuit Court of City of Norfolk. 

Action of assumpsit by Christina S$. Swann against the Atlantic Life Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, Browning, 
and Chinn, JJ. 

Andrew D. Christian and Alex. W. Parker, both of Richmond, and Savage & 
Lawrence, of Norfolk, for plaintiff in error. 

Page, Page & Page, of Norfolk, for defendant in error. 

CAMPBELL, Chief Justice. 

This is the second time this case has been before the appellate court. See 
Swann v. Atlantic Life Ins. Co., 156 Va. 852, 159 S. E. 192. 

Christina S. Swann, called plaintiff, brought an action of assumpsit to re- 
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cover the sum of $2,500, under a policy of insurance issued by defendant to her 
husband, in which policy she was named as beneficiary. 

Upon the former trial, the case was submitted to the court “upon the declara- 
tion, the policy of insurance, the special plea of the defendant, and the replication 
thereto of the plaintiff.’ On motion of the defendant, the court struck out the 
replication of plaintiff. Thereupon, the plaintiff declining to plead further, the 
court entered judgment for the defendant. A writ of error was granted, the case 
was reviewed, the judgment of the lower court reversed, and the case remanded 
for a new trial. The determinative question upon the former writ of error in- 
volved the action of the trial court in striking out the plaintiff’s replication to 
defendant’s special plea. The opinion of the court, delivered by Mr. Justice 
Gregory, deals extensively with the relative rights of the insured and the company, 
under the following relevant provisions of the policy: 

“In consideration of the payment of the premium mentioned on the first page 
of said Contract, and subject to all the terms and conditions thereof: 

“Disability 

“Atlantic Life Insurance Company hereby agrees that if, prior to attaining the 
rated age of sixty years, while this Contract is in full force (not continued as 
Paid-up or Extended Term Insurance) the Insured shall furnish proof satisfactory 
to the Company that, from causes originating after delivery of this Contract, and 
entirely beyond the control of the Insured, he has become totally and permanently 
disabled, and will by such disablement be prevented for life from engaging in any 
gainful occupation, the Company shall by endorsement hereon agree to 

“Premium Waived 

“1. Continue the Contract without requiring the payment of premiums, if any, 
thereafter falling due during the continuance of such disability, during which 
period the right of the Insured to Dividends (payable only in cash), Surrender 
Values and all other benefits under said Contract shall continue with the same 
force and effect as if premiums were duly paid by the Insured; or in lieu 
thereof. * * *” 

Pursuant to the mandate of this court, a new trial was had before a jury, 
and it resulted in a verdict and judgment in favor of the plaintiff in the sum of 
$2,500. 

[1] The record discloses that in October, 1921, the defendant issued the 
policy involved, on the life of Harry K. Swann, Jr., the husband of the plaintiff. 
The plaintiff was designated as the beneficiary thereunder. For a period of years 
the premiums were paid as they fell due. In September or October, 1928, the 
insured became totally and permanently disabled from engaging in any gainful 
occupation, and continued in that condition until the date of his death, April 28, 
1929. The premium due October 27, 1928, was not paid, and was lapsed on de- 
fendant’s records, with the exception of extended term insurance which was pur- 
chased by the loan value, amounting to $8.58, and which expired on March 25, 
1929. During the period of disability, no proof of his condition was furnished to 
the defendant by insured. 

Relying upon the former opinion, plaintiff contends that the failure to furnish 
proof of insured’s disability should not bar a recovery, for the reason that in- 
sured was incapable of engaging in any gainful occupation, and that the giving of 
notice and proof of disability was not a condition precedent to the right to a 
waiver of premiums. Followed to its logical conclusion, plaintiff's argument would 
lead to the result that total and permanent disability which would prevent insured 
from engaging in any gainful occupation is equivalent to the insured’s being men- 
tally and physically incapable of furnishing proof or giving notice. 

The contention rests upon a misconception of the opinion. The court did hold: 
“That the giving of notice and proof of disability was not a condition precedent 
to the right to a waiver of premiums where the insured through no fault of his 
own has become, while the policy is in force, mentally and physically incapable of 
giving the notice or furnishing the proofs to the company. * * *” 

The effect of that holding, however, was not to eliminate from the contract 
all provisions relative to the giving of notice or the furnishing of proof of the 
disability. The court was not dealing with such a disability as prevented the 
insured from engaging in a gainful occupation, but was dealing with the issue 
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raised by plaintiff’s replication that the insured was “mentally and physically in- 
capable of * * * furnishing the proofs.” 

2, 3] The misconception of the former opinion was further accentuated in 
the giving of this instruction: 

“The court instructs the jury that the plaintiff must show by the preponder- 
ance of the evidence, (1) the existence of the contract of insurance; (2) the 
death of the insured; (3) that the insured was totally and permanently disabled ; 
(4) that such disability existed on or prior to October 27, 1928; (5) that such 
total disability existed until the date of the death of the insured; (6) ordinarily 
the plaintiff would have to show by the preponderance of the evidence that the 
insured or some one in his behalf had, while the contract was in full force and 
effect, notified the company or had furnished due proofs to the company of his 
disability; in this case there is no evidence that such notice was given or proofs 
were filed; in order, therefore, for the plaintiff to recover of the defendant, she 
must show, by the preponderance of the evidence, that the insured was, during the 
entire time between the onset of his disability, if any, and his death, reasonably 
incapable of notifying the company of his disability or of furnishing the company 
proof of such disability. 

“Tf the plaintiff establishes by the preponderance of the evidence each and 
every one of these things, then she is entitled to a verdict, but should she fail to 
establish any one of the above items, she cannot recover anything of the defend- 
ant.” (Italics added.) 

The insertion of the word “reasonably” in the instruction renders it erroneous. 
To be relieved of the necessity of giving notice or furnishing proof, the insured 
must be totally (either physically or mentally) incapacitated from acting in the 
matter. 

Defendant concedes that from the onset of insured’s malady he was incapable 
of engaging in any gainful occupation, but denies that he was physically or men- 
tally incapable of filing proof from the date of the onset of the disability to the 
date of his death, and-asserts that the burden was upon the plaintiff to show such 
total incapacity. 

One of the assignments of error is that the verdict of the jury is contrary 
to and not supported by the evidence. In our opinion the assignment is wellk 
founded, and this conclusion renders a discussion of the other assignments un- 
necessary. 

In this case we are not confronted with a verdict of a jury on conflicting 
evidence upon the issue of the physical or mental incapacity of the insured, for 
the reason that the jury, under the erroneous instruction, have only passed on the 
question ot whether or not insured was “reasonably” incapable of notifying tne 
company of his disability or of furnishing the cmopany proof of such disability. 

[4] A careful examination of the evidence discloses that the plaintiff has 
failed to carry the burden of proof imposed upon her. On the other hand, from 
the evidence of numerous witnesses, we can draw only one conclusion, and that 
is that the insured was neither physically nor mentally incapacitated from perform- 
ing his part of the contract of insurance in regard to furnishing proof, or giving 
the required notice. 

The verdict of the jury will be set aside, the judgment of the trial court will 
be reversed, and this court will enter final judgment in favor of the Atlantic Life 
Insurance Company. 

Reversed. 


LADWIG v. NATIONAL GUARDIAN LIFE INS. CO. 


Supreme Court of Wisconsin. March 7, 1933. 
247 Northwestern Reporter 312. 
1. INSURANCE. 

Death resulting from insured’s own act held not “suicide,” limiting recovery 
under life policy, unless act was intentional and committed by insured while con- 
scious of nature of act and physical consequences. 

Life insurance policy contained provision that “if within two years 
from the date hereof the insured shall, whether sane or insane, die by his 
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own hand, the liability of the company shall be limited to the premiums 

paid.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Generally, phrase “die by his own hand,” within clause in life insurance policy 
limiting liability of insurer to premiums paid, is synonymous with word “suicide.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. INSURANCE. 

Death of insured from fall out of hotel window while under influence of in- 
toxicating liquor held not “death by his own hand” within clause in life insurance 
policy limiting insurer’s liability to premiums paid. 

Special verdict of jury, in answer to issues submitted, found that de- 
ceased, at time he went through window, was under the influence of in- 
toxicating liquor to such a degree as to be unable to understand that if he 
stepped or jumped through the window such act might cause his death, 
which meant that deceased, at time he went through window, was inca- 
pable of forming an intent and of appreciating the physical consequences 
of his act. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from a judgment of the Circuit Court for Manitowoc County; Edward 
Voigt, Circuit Judge. 

Action by Henry C. Ladwig against the National Guardian Life Insurance 


Company. From a judgment in favor of the plaintiff, the defendant appeals.— 
[Editorial Staff. ] 

Judgment affirmed. 

Action begun April 25, 1932; judgment entered August 29, 1932. Life insur- 
ance, suicide. On August 25, 1931, the defendant issued upon the life of Henry 
Ladwig, Jr., a policy of insurance which contained the provision: “If within two 
years from the date hereof the insured shall, whether sane or insane, die by his 
own hand, the liability of the company shall be limited to the premiums paid.” 

The sole defense set up in the answer was that the insured died by his own 
hand within the two-year period, in that on the 11th day of February, 1932, the 
deceased intentionally and deliberately opened a window in a third floor apart- 
ment at 741 North Fourteenth street, Milwaukee, and jumped out of said window 
onto a pavement beneath, thus causing his death. 

The issues were submitted to the jury upon a special verdict, and the jury 
found as follows: 

“Quéstion 1. Did Henry John Ladwig, the deceased, intentionally step or jump 
out of the window? Answer: No. 

“Question 2. Did the deceased step or jump out of the window with the in- 
tention of causing his own death? Answer: No. 


“Question 3. At the time the deceased went through the window was he un- 
der the influence of intoxicating liquor to such a degree as to be unable to under- 
stand that if he stepped or jumped through the window, such act might cause his 
death? Answer: Yes.” 

Upon motions after verdict, the court was of the view that intoxication is not 
insanity, and therefore, for the purposes of this case, the quoted clause should be 
held to mean simply that the policy should be void if the insured shall die by his 
own hand during the two-year period. That whether the deceased at the time he 
went through the window had sufficient reason left to understand the consequence 
of his act and the question of his intent were properly for the jury. The plaintiff 
had judgment accordingly, from which the defendant appeals. 

Olin & Butler and C. G. Mathys, all of Madison, for appellant. 

Hougen & Brady, of Manitowoc, for respondent. 

RosENBERRY, Chief Justice. 


Under the earlier forms of policies which contained the provision that there 
should be no recovery in case of suicide or in case the insured died by his own 
hand, it was generally held that death self-caused in an uncontrollable frenzy, with- 
out knowledge or appreciation of the physical nature of the act, would not be a 
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death by suicide. Daniels v. N. Y., N. H. R. R. Co., 183 Mass. 393, 67 N. E. 424, 
62. L.. RA: 75k. 

As construed by the courts and applied by the juries, the form of this cause 
afforded no practical protection to the companies. In order to meet the situation, 
the clause was rewritten in various forms; the clause appearing in the policy in 
suit being one of the more common forms used by insurance companies generally. 
In Cady v. Fidelity Ins. Co., 134 Wis. 322, 113 N. W. 967, 970, 17 L. R. A. (N. S.) 
260, the policy provided that it did not insure against death resulting directly from 
“suicide, sane or insane.” In that case it was held that “death resulting from an 
act committed under the influence of delirium, as by one who in a paroxysm of 
fear precipitates himself from a window, or having been bled removes the band- 
age, or takes poison by mistake and death ensues, never received nor deserved the 
name ‘suicide’ and is not within the meaning of the language, ‘death by suicide, 
felonious or otherwise, sane or insane.’ Such language does not include an act of 
self-destruction resulting in death whether intentional or not, unaccompanied by a 
purpose to effect death, with the absence of all design to take life.” 

And it was held not error to refuse a requested instruction, which was as fol- 
lows: “It is immaterial whether Frank A. Cady was delirious or not at the time 
immediately preceding his death and at the time he went over the railing, if his 
act in going over the railing was voluntary on his part—that is, that he intended 
to throw himself over the railing in the manner as shown by the evidence.” 

In Pierce v. Travelers’ L. Ins. Co., 34 Wis. 389, the doctrine of which was 
followed in the Cady Case, the court said: 

“The language of the condition here is, ‘shall die bv suicide, felonious or 
otherwise, sane or insane.’ The intention here manifested is so plain as to seem 


incapable of further explanation, and unless there is something in the policy of 
the law which forbids such stipulation, we have nothing to do but to give effect 
to it. For however the word ‘suicide,’ which is held by the authorities to mean the 
same thing as ‘death by his own hand’ or ‘take his own life,’ might, if standing 
alone, be construed to imply a felonious self-destruction, or self-destruction by a 


sane man or one capable of understanding the nature and consequences of his own 
act and of judging between right and wrong, it is obvious that it cannot be so re- 
ceived or applied here. * * * 


“The condition here relieves the company from liability only where the sel- 
destruction was intentional, or committed by a party who was conscious of the na- 
ture of the act he was committing or about to commit, and conscious of its direct 
and immediate consequences, though the act may have been unaccompanied by any 
criminal or felonious intent or purpose. It does not apply or relieve the company 
where the death of the assured was accidental, or may be properly said to have 
been caused by accident, though brought about, it may be, by his own hands or by 
some dangerous or destructive instrument held in them.” 


[1] It is apparent from a consideration of the Pierce and Cady Cases that the 
use of the term “suicide” imports into the contract that one who dies as a result 
of his own act is not within the exception unless the act was intentional and com- 
mitted by him at a time when he was conscious of the nature of the act and of its 
immediate and direct consequences, although without criminal or felonious intent. 
While the decisions in the Pierce and Cady Cases practically eliminate the word 
“insane” from the provision because no person who was insane can commit suicide 
as that term is defined in the cases referred to, the conclusion is based upon the 
dominance of the fundamental idea of suicide; that is, self-destruction by a person 
who has the mental capacity to form an intent and appreciate the nature and 
physical consequences of the act employed. 


On behalf of the defendant company, a very cogent and persuasive argument 
is submitted in support of the proposition that we should now overrule the Cady 
and Pierce Cases and adopt the doctrine of Clarke v. Equitable Life Assurance 
Soc. (C. C. A.) 118 F. 374, De Gogorza v. Knickerbocker Life Ins. Co., 65 N. Y. 
232, and other cases, and hold in accordance with the great weight of authority that 
the words “sane or insane” in contracts of the kind under consideration cover every 
case of suicide that is every case of self-destruction, except where death is the 
result of accident. 


[2] If the question were an original one in this court, we should be obliged to 
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agree with defendant’s contention, but it is not. In Pierce vy. Travelers’ Life Ins. 
Co., supra, it was held that “death by his own hand” or “take his own life” are 
synonymous with “commit suicide” or “voluntary suicide.” While it is true that 
this interpretation reads out of the policy the word “insane,” we are dealing here 
with a Wisconsin contract which was entered into with the knowledge that this 
court had held that such a clause as is found in the policy in this case did not ex- 
empt defendant from liability unless the insured, at the time he executed the act of 
self-destruction, was capable of forming an intent to take his own life, and con- 
scious of the nature and physical consequences of his act. That has been the law 
of Wisconsin for nearly sixty years. The parties having made their contracts 
with this interpretation before them, to declare at this time that the language 
means something else would be to defeat the clearly expressed intention of the 
parties to the contract. Under such circumstances, the controlling force, a decision 
of this court is strongly analogous to that of a decision which establishes a so- 
called rule of property. 

[3, 4] No distinction can be built up on the ground that the phrase used in 
case under consideration, “die by his own hand,” does not have the same connota- 
tion as the word “suicide.” The phrases as stated above are generally held by all 
courts to be synonymous. See note 35 A. L. R. 160 and cases cited. While in the 
case at bar the form of the verdict is somewhat unsatisfactory, the answer to 
question 3 can mean nothing else than that at the time deceased went through the 
window he was incapable of forming an intent and of appreciating the physical 
consequences of his act. While we might well arrive at a different conclusion than 
that arrived at by the jury upon the facts, we cannot say there is no credible evi- 
dence to support the finding of the jury with respect to his mental state at the 
time he jumped. 

It further appears that in all jurisdictions it is held that a clause such as the 
one inserted in the policy in this case does not excuse the company from liability 
in case of accidental death. It is rather difficult to reconcile this holding with 
the holding of those jurisdictions which interpret the clause to include self-des- 
truction in any form and from any cause, and decline to limit it to intelligent, 
intended, self-destruction. The only thing that distinguishes accidental death from 
death where liability is excused is the absence of intent. If a man is insane, intent 
is absent because he is incapable of forming an intent and unable to appreciate the 
physical consequences of his act. A man gets up in the night and by mistake takes 
a deadly poison instead of a harmless remedy. Whether his death was accidental 
or self-destruction, as defined in such cases as those referred to, depends upon 
the state of the actor’s mind. The act was intentional in the sense that it was 
volitional. Whether the consequence was intended or not can only be deter- 
mined by the actor’s state of mind which, when death promptly ensues, can only be 
guessed at. Logically therefore a clause such as the one in question and such 
as those considered in the cases referred to should include death by accident 
where death results from an act performed by the insured such as stepping into 
an open elevator shaft, taking poison by mistake, and many other similar in- 
stances. But all courts hold to the contrary. To say that liability exists where the 
insured is incapable of forming an intent is not so illogical and out of harmony 
with the cases as appears at first blush. 

Judgment affirmed. 


FROZENA v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Wisconsin. March 7, 1933. 
247 Northwestern Reporter 333. 

1. INSURANCE. 

Insurer, whose examiner reports applicant gs fit subject for life insurance, is 
estopped to assert contrary, in absence of fraud (St. 1931, §§ 209.06, 209.07). 

(For other cases, see Insurance, Dec. Dig. § 373[2].) 
2. INSURANCE. 

Evidence held not to sustain jury’s finding that false statement that life in- 
surance applicant never had stomach ailment was not made to deceive insurer (St. 


1931, §§ 209.06, 209.07). 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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Appeal from a judgment of the Circuit Court for Manitowoc County; Edgar 
V. Werner, Circuit Judge. 

Action by Bernice Frozena against the Metropolitan Life Insurance Company. 
From a judgment of dismissal, plaintiff appeals—[By Editorial Staff.] 

Affirmed. 

The action was commenced on January 8, 1931, to recover upon a policy of 
life insurance issued to plaintiff's husband. Application for this policy was made 
on February 28, 1930, and on March 1, 1930, the insured was examined by de- 
fendant’s medical examiner. In question 11 of the application, he was asked: 
“Have you suffered from any ailment or disease of the stomach, or intestines, 
liver, kidneys or genito-urinary organs?” His answer was: “No.” He was asked 
in subsection (g) of question 12: “Have you consulted a physician for any ail- 
ment or disease not included in your above answer?” Answer: “Yes, headache 
once, 1922, duration two days, mild, recovered.” He answered question 13, “What 
physician or physicians if any not named above have you consulted or been 
treated by within the last five years and for what illness or ailment? If none, so 
state,’ “None.” The report of the medical examiner characterized the applicant as 
a first-class risk medically. Thereafter, on April 10, 1930, the insured quit work 
because of illness. On April 24th, an operation was performed and insured was 
found to have cancer of the pylorus, from which he died on May 12, 1930. De- 
fendant alleged in its answer that insured had made false statements to the 
medical examiner of the defendant, with the intention of deceiving the defendant 
and inducing it to issue the policy to him. It is further alleged that these false 
statements materially increased the risk and contributed to the loss. 

The case was tried before the court and a jury and a special verdict returned. 
In question 1 of the special verdict, the jury found that on and prior to March 1, 
1930, the insured suffered severe pains and discomfort so as to affect his health 
and body to the extent that he was unable to work and perform his regular and 
daily duties at intervals. In question 3, the jury found that when insured stated in 
his application for insurance that he had never suffered from any ailment of the 
stomach, he was conscious of the fact that he had suffered pain in his stomach 
and had been and was subject to such pains and ailments. 

Upon motions after verdict the court ordered judgment dismissing plaintiff’s 
complaint, with costs. Plaintiff appeals. 

Hougen & Brady, of Manitowoc, for appellant. 


Nash & Nash and W. J. Clark, all of Manitowoc, for respondent. 
WICKHEM, Justice. 


[1, 2] The plaintiff contends that the jury’s finding that the insured did not 
make any of the false representations in the application with intent to deceive is 
sustained by the evidence, and that the element of fraud is thus eliminated from 
the case. This being true, the plaintiff relies upon section 209.07, which provides 
as follows: “In any case where the medical examiner, or physician acting as such, 
of any life or disability insurance company or association doing business in this 
state, shall issue a certificate of health or declare the applicant a fit subject for 
insurance, or so report to the company or association or its agent under the rules 
and regulations of such company or association, it shall thereby be estopped 
from setting up in defense of an action on such policy or certificate that the 
insured was not in the condition of health required by the policy at the time of 
the issue or delivery thereof, unless the same was procured by or through the 


fraud or deceit of the insured. The provisions of this section shall apply to 
fraternal or mutual benefit societies.” 


It is the contention of the plaintiff that since the medical examiner declared 
the applicant a fit subject for insurance, and that since there was no fraud on the 
part of the insured, the estoppel provided by section 209.07 operates, and the 
Provisions of section 209.06 are inapplicable. Section 209.06 provides in substance 
that no representation made by the assured shall be effective to defeat or avoid 
the policy, unless such statement, representation, or warranty was false and made 
with actual intent to deceive or unless the matter misrepresented or made a war- 
ranty, increased the risk or contributed to the loss. It is the plaintiff's claim that 
even though these representations may be held to have increased the risk or con- 
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tributed to the loss, and hence to be covered by section 209.06 even though non- 
fraudulent, that in all situations where there is a medical examination and report, 
section 209.07 governs. The defendant claims that this contention is ruled ad- 
versely to the plaintiff by the case of Demirjian v. New York Life Insurance Co., 
205 Wis. 71, 236 N. W. 566. In that case this court applied section 209.06 and 
held that there could be no recovery because of the fact that the misrepresenta- 
tions, even though made without fraudulent intent, increased the risk. It is 
further claimed that the cases of Conklin v. New York Life Insurance Co., 200 
Wis. 94, 227 N. W. 251, and Monahan v. Mutual Life Insurance Company, 192 
Wis. 102, 212 N. W. 269, have held substantially to the same effect. 

An examination of the case and briefs in the Demirjian Case discloses that 
the medical examiner made no recommendation as to the fitness of the applicant 
for insurance; that he merely entered his findings with respect to pulse, blood 
pressure, etc., and forwarded these to the company without comment. Hence the 
point here made was not before the court. It is clear that the contention which 
plaintiff here makes is sound. There seems to be no escape from the conclusion 
that where a medical examination is had and a report made that the applicant is 
a fit subject for insurance, an estoppel arises against the company in the absence 
of fraud or deceit practiced by the insured upon the medical examiner in order to 
induce a favorable report, and that the provisions of section 209.06 avoiding the 
policy where an innocent misrepresentation increases the risk, must be limited to 
situations where there has been no certificate of health or recommendation of the 
risk by the examiner. This being true, the sole remaining question is whether or 
not the jury’s conclusion that the insured did not make the misrepresentations with 
intent to deceive the company and induce it to issue the policy can be sustained 
in view of the other findings by the jury. There is evidence, obviously believed by 
the jury, that during 1929 the insured complained to a fellow workman, at least 
six or seven times, of having a tearing, ripping pain in his stomach, and that he 
did not eat anything but a glass of milk and a few crackers; that he had con- 
sulted several doctors; that he had gone home on account of illness on six or 
seven different occasions. Another of his associates testified that during the years 
1929 and 1930, the insured complained to him on an average of once a week of 
sharp pains in his stomach. To another fellow worker the insured made half a 
dozen complaints during 1929, as to his stomach trouble, and stated that he had 
seen a doctor about his condition. Other witnesses testified to substantially the 
same facts. The jury found, as heretofore indicated, that the insured was suffering 
severe pains and discomfort to the extent that it interfered with his work at 
intervals, and that at the time of the examination he was conscious of the fact 
that he had suffered pain in his stomach, and “was subject to such pains and 
ailments.” In spite of this, the jury found that his statement that he had never 
suffered from any ailment of the stomach was not made for the purpose and with 
the intent of deceiving and inducing the defendant company to issue the policy. 
This finding cannot be sustained. The jury having found, as they had a right to 
do under the evidence, that the insured had suffered severely and fairly con- 
tinuously from pain and distress in the region of the stomach, and that he was 
conscious of this fact at the time when he made the misstatement in his applica- 
tion, there is no room for an innocent interpretation of his conduct. The findings 
of the jury preclude inadvertent failure to disclose, and we can discover no ground 
upon which a deliberate or intentional withholding of this information could be 
made without intent to deceive. Monahan vy. Mutual Life Insurance Co., 192 Wis. 
102, 212 N. W. 269. This conclusion compels an affirmance of the judgment. 

Judgment affirmed. 

Owen, J., took no part. 
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FIRE. 


RHODE ISLAND INS. CO. OF PROVIDENCE, R. I. v. HOLLEY. 6 Div. 88. 
Supreme Court of Alabama. March 16, 1933. 
146 Southern Reporter 817. 
1. INSURANCE. 
Replication, alleging that fire insurer waived defense of failure to file proof 
of loss by denying liability on another ground, he/d not demurrable for not 
averring facts showing estoppel thereby. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


2. INSURANCE. 

Waiver of proof of loss by denial of liability on fire policy may be invoked 
after lapse of time for furnishing proof. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
3. INSURANCE. 

Insured’s replication to fire insurer’s plea in abatement held not defective as. 
not showing unqualified denial of liability, waiving proof of loss. 

The replication alleged that insurer waived defense of failure to file 
proof of loss by informing plaintiff over telephone through insurer’s 
agent or servant that insurer denied liability on sole ground that insured 
set his home on fire to collect insurance. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


4. INSURANCE. 

Insurer’s denial of liability under fire policy and refusal to pay loss waived 
provision barring suit thereon until certain time after loss or furnishing of proofs 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of fire insurance by Charles E. Holley against the Rhode 
Island Insurance Company of Providence, R. I. From a judgment for plaintiff, 
defendant appeals. 

Reversed and remanded. 

Defendant’s plea in abatement (1) sets out the provision of the policy 
requiring assured to file a proof of loss within sixty days after the fire, and 
alleges that prior to the commencement of suit plaintiff had not filed proof of 
loss in accordance with the terms of the policy. Plea 2 is substantially the same, 
except that it avers that the action was prematurely brought, inasmuch as nothing 
became due until sixty days after receipt of proof of loss by defendant. 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

Ross, Bumgardner, Ross & Ross, of Bessemer, for appellee. 

KNIGHT, Justice. 

Suit by Charles E. Holley, appellee, against Rhode Island Insurance Company 
upon a policy of fire insurance, whereby the appellant insured the appellee’s 
household and kitchen furniture against loss or damage by fire. The suit was 
filed on August 5, 1931, and, on August the 29th thereafter, the defendant 
“appearing specially” for the purpose of filing pleas in abatement, and “for that 
purpose only,” filed its plea in abatement of the suit. Thereafter the defendant, 
still limiting its appearance, filed an additional plea in abatement. 

The plaintiff filed demurrers to each of the defendant’s pleas in abatement, 
but these demurrers were overruled by the court. Thereupon the plaintiff filed 
four separate replications to the pleas in abatement. The court sustained the 
defendant’s demurrer to the plaintiff’s second and third replications, but over- 
ruled it as to replication 4. In the first replication, the plaintiff simply joined 
issue on defendant’s pleas in abatement, while, in the fourth, the plaintiff replied 
that the defendant had waived the “defense attempted to be set up in said plea 
in this: That one A. B. Frese, an agent or servant of the defendant, who was 
then and there acting within the line and scope of his employment and with full 
authority being thereunto duly authorized by the defendant on or about to-wit,. 
June 23 or 24, 1931, in the city of Birmingham, Jefferson County, Alabama over 
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the telephone, and with full knowledge of-all the facts set up in said pleas, in- 
formed the plaintiff that the defendant was denying liability on said policy upon 
the sole ground that the plaintiff set his home on fire to collect the insurance 
and that said Frese had a letter from the defendant to this effect, and to so notify 
the plaintiff.” 

It is insisted by appellant that the court erred in overruling its demurrer to 
plaintiff’s fourth replication, and this ruling of the court is made the basis of ap- 
pellant’s first assignment of error. 

[1] It is first argued that the replication does not aver any fact showing that 
the “appellant ought to have been estopped by said denial of liability, and it is no- 
where averred that the appellee was in any wise misled to his injury.” The bring- 
ing of this suit no doubt resulted from the appellant’s denial of liability. 

In support of appellant’s contention, we are referred to the case of Cassimus 
v. Scottish Union & National Ins. Co., 135 Ala. 256, 33 So. 163, 167. 

In the Cassimus Case, it is true, we find an expression which would seem to 
lend support to appellant’s contention. It is there said that “the fact that the de- 
fendant, upon receipt of notice and proof of loss, denied any liability under the 
policy, stating at the time wherein its conditions had been violated in only one 
particular, did not prevent it from afterwards setting up in defense other and 
different breaches of the conditions of the policy, when it is not shown that the 
plaintiff was misled to his injury by the claim of nonliability on the particular 
ground stated. This is what was attempted by replication numbered 1, and on 
this ground, if for no other, the demurrer was properly sustained.” 

However, the Cassimus Case, supra, on the point under consideration, has 
been departed from in our more recent decisions. In the case of Travelers’ Ins. 
Co. y. Plaster, 210 Ala. 607, 98 So. 909, 911, Justice Sayre, in writing for the 
court, had occasion to refer to the Cassimus Case, and in doing so made it fully 
understood that the court did not approve what was said in that case, and that 
the principle there announced could not be followed. The learned justice then 
said: “And it must be conceded that there are decisions in other jurisdictions to 
the effect that the notice stipulated for is an absolute condition of liability that, 
no matter what is said or done between the parties, the insurer may defeat a re- 
covery on the ground that notice has not been given as stipulated. But we do not 
concur in this statement of the rule of nonliability. The lack of the stipulated 
notice, if timely insisted upon, is a good defense because that is the meaning of 
the contract by which the parties are bound. But the lack of formal notice, of 
or notice within the time prescribed may be waived, and if, after a denial of li- 
ability on other grounds, the insured—or, in case of his death, his personal re- 
presentative or the beneficiary named in the policy—proceeds to establish his 
claim by suit, it may be safely assumed that he thereby incurs trouble and ex- 
pense to maintain his right on litigable grounds, the question of notice apart, be- 
cause when called upon to concede or deny liability the insurer based its denial 
of liability on grounds other than the lack of notice; and so this court, in com- 
mon with some others, has taken the broad ground that, when one specific ground 
of forfeiture is urged against the claim of insurance money, all other grounds 
are waived. National Ins. Co. v. Singleton, 193 Ala. 84, 69 So. 80; Security Ins. 
Co. v. Laird, 182 Ala. 121, 62 So. 182; Georgia Home Ins. Co. v. Allen, 128 Ala. 
451, 30 So. 537; 32 C. J. 1354, note 2; Cooley’s Briefs, supra [3531].” 

We therefore hold that there is nothing of merit in appellant’s above-stated 
insistence. 

[2] It is next urged that the replication was subject to demurrer for the rea- 
son that the alleged waiver was made after the time had elapsed for filing proof 
of loss. In support of this contention, appellant refers us to 26 Corpus Juris, p. 
408, note 74. However, the exception to the general rule that a waiver may occur 
after the time for filing proof of loss is stated.on page 408 of that volume, 
while the general rule is stated on pages 406 and 407. The rule is stated by the 
author as follows: “Sec. 522. k. Denial of Liability or Refusal to Pay: (1) In 
general. If insurer, within the time for presenting proofs of loss, denies liability 
or refuses to pay the loss, it thereby waives the necessity for proofs; and it is 
generally held that a denial of liability or a refusal to pay not predicated on the 
failure to furnish proofs is a waiver of any objection on that ground, irrespec- 
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tive of whether the denial precedes or follows the time within which proofs should 
have been furnished, although [page 408] there is authority to the effect that if 
such a denial or refusal is first made after expiration of the time for furnishing 
proofs, it does not waive the delay in furnishing them.” (Italics supplied.) 

Our court has placed itself in line with those cases which support the gen- . 
eral rule, that the waiver may be invoked after the period for furnishing proof 
of loss has elapsed. Taber et al. v. Royal Ins. Co. et al., 124 Ala. 691, 26 So. 
252. Indeed, in some jurisdictions, it is held that a denial of liability, although 
first made in insurer’s plea or answer, constitutes a waiver of notice and proofs 
and defects therein. 26 Corpus Juris, p. 410, § 522. 

However, the necessities of this case do not require that we shall go so far 
in our holding on the subject, and we do not, therefore, commit ourselves to that 
proposition. We hold, however, that the replication was not subject to the spe- 
cific grounds of demurrer that the waiver could not be invoked because made 
after the lapse of sixty days. 

[3] It is next urged that the replication was defective because it does not 
show an unqualified denial of liability. A reading of the replication will show 
that there is no merit whatever in this contention by appellant. 

[4] It is finally urged against the sufficiency of the replication, that “a waiver 
requiring the filing of proof of loss does not waive the time that any sum be- 
comes due under the policy.” 

In Joyce on Insurance, vol. 5, it is stated: “If the insurer denies liability un- 
der the policy and refuses to pay the amount of loss claimed, the provision that 
no suit can be brought upon the policy until a certain time after loss or after 
proofs are furnished is thereby waived, and the right of action upon the policy 
accrues immediately upon such refusal.” (Italics supplied.) This text is directly 
supported by the following authorities in other jurisdictions: Jennings v. 
Brotherhood Accident Co., 44 Colo. 68, 96 P. 982, 18 L. R. A. (N. S.) 109, 130 
Am. St. Rep. 109; Norwich & N. Y. Transp. Co. v. Western Mass. Ins. Co., 34 
Conn. 561, Fed. Cas. No. 10,363; Hoffecker v. New Castle County Mutual Ins. 
Co., 5 Houst. (Del.) 101; Williamsburg City Fire Ins. Co. v. Cary, 83 Ill. 453; 
Cobb vy. Insurance Co. of North America, 11 Kan. 93; Allegre v. Maryland Ins. 
Co., 6 Har. & J. (Md.) 408, 14 Am. Dec. 289; Phoenix Ins. Co. v. Taylor, 5 
Minn. 492 (Gil. 393); Landis v. Home Mutual Fire & M. Ins. Co., 56 Mo. 591; 
State Ins. Co. v. Maackens, 38 N. J. Law, 564; Clark Millinery Co. v. National 
Union Fire Ins., 160 N. C. 130, 75 S. E. 944, Ann. Cas. 1914C, 367; United Fire- 
man’s Ins. Co. v. Kukral, 7 Ohio Cir. Ct. R. 356; French v. Fidelity & Casualty 
Co., 135 Wis. 259, 115 N. W. 869, 17 L. R. A. (N. S.) 1011; Phoenix Ins. Co. v. 
Flowers (Ky.) 124 S. W. 403; Popa v. Northern Ins. Co. of New York, 192 
Mich. 237, 158 N. W. 945. 

And our own court has given its approval to the above-stated principle of 
law. Commercial Fire Ins. Co. v. Allen et al., 80 Ala. 571, 1 So. 202. 

We therefore hold that plaintiff’s replication No. 4 was not subject to any 
grounds of demurrer here argued. 

{5] After its demurrer had been overruled to said replication, the defendant 
filed a general rejoinder thereto. At this juncture, the defendant moved the 
court to proceed to the trial of the issues presented by defendant’s pleas in abate- 
ment and the plaintiff’s replications thereto and the defendant’s rejoinder to 
plaintiff's replications. The court overruled defendant’s said motion, and to 
which ruling the defendant duly and legally excepted. The defendant then ob- 
jected to filing any pleadings in bar of the suit until the issues in abatement were 
disposed of, which objection the court overruled, and defendant duly excepted. 
Thereupon the court, over the timely objection and exception of the defendant, 
required the defendant to file its pleas in bar, and required the issues presented 
by the pleas in abatement and in bar to be tried and determined at the same time. 
In this ruling of the court there was manifest error, and which must necessitate 
a reversal of the cause. 


[6, 7] From the earliest period in our judicial history, pleas in abatement 
were required to be filed and disposed of in advance of pleas in bar; and a de- 
fendant, who had filed a plea in abatement, and thereafter, and before this plea 
had been disposed of, filed pleas in bar, was held to have waived his former dil- 
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atory plea. Wilson v. Oliver, 1 Stew. 46; Robertson v. Lea, 1 Stew. 141; Cleve- 
land v. Chandler, 3 Stew. 489; Coatler, use, etc., v. Bell, 2 Stew. & P. 358; Jones 
v. Yarborough, 2 Ala. 524; Brown’s Heirs v. Powell, 45 Ala. 149; Mann L. Co. 
v. Bailey Iron Works, 156 Ala. 598, 47 So. 325; Haley v. State, 63 Ala. 89. This 
‘has been the uniform ruling in this state for more than a hundred years. Like- 
wise we have uniformly held that, if a plea in abatement was filed along with 
pleas in bar, the plaintiff may either move to strike the plea in abatement or 
treat it as a nullity. Westchester Fire Ins. Co. v. Green, 223 Ala. 121, 134 So. 
881; National Fire Ins. Co. v. Kinney, 224 Ala. 586, 141 So. 350; Hart v. Turk, 
15 Ala. 675; Brown’s Heirs v. Powell, 45 149; Strouse v. Leipf, 101 Ala. 433, 
14 So. 667, 23 L. R. A. 622, 46 Am. St. Rep. 122; Ex parte Dunlap, 209 Ala. 453, 
96 So. 441; 1 Corpus Juris, 268. 

We know of no rule of procedure obtaining in this jurisdiction, nor of any 
authoritative expression of this court, nor of any statutory enactment, whereby a 
trial court can, of its own determination, and against the objection of a litigant, 
require pleas, in bar to be filed before it is judicially determined that a defendant's 
timely filed plea in abatement is disposed of. 

Counsel for appellee has cited, in support of such right of the court, the 
case of Milbra v. Sloss-Sheffield Steel & Iron Co, 182 Ala. 622, 62 So. 176, 178, 
46 L. R. A. (N. S.) 274, but there is no comfort for appellee in that case. True, 
in the Milbra-Case, issues under pleas in abatement and in bar were submitted 
together to a jury, but it is expressly pointed out that “no objection to this fea- 
ture of the procedure was taken, no suggestion made that the plea in abatement 
had been waived by the filing of the pleas in bar, no ecort made to have the ver- 
dict discriminate between the issues submitted, and the court below tried the is- 
sues of law and fact as the parties presented them. We must now proceed in 
the same way. 

In 49 Corpus Juris, p. 242, § 294, the general rule is stated, that the issues 
raised by a plea in abatement or to the jurisdiction should be heard and deter- 
mined separately from the issues on the merits, and before such issues, even 
though pleas to the merits and pleas in abatement are permitted to be filed at 
the same time. This statement of the general rule seems to be supported by a 
vast array of' authorities, though in some few states a different view obtains, 
holding that it is a matter largely within the discretion of the trial court. The 
states wherein such holdings obtain appear to be greatly in the minority. 

In Ruling Case Law, vol. 21, p. 540, § 102, the rule with respect to filing and 
passing upon pleas in abatement is thus stated by the author, with citation of au- 
thority to support the text: “It is a general rule that an answer in abatement 
must precede an answer in bar; that pleas in abatement and in bar cannot be 
pleaded together; and that the issue on a plea in abatement must be tried first 
and separated. Under these general principles, by pleading over in bar, a party 
waives all pleas in abatement. And if an objection affording a basis for the plea 
is not taken by demurrer or answer, it is waived.” 

The plain and unmistakable inference to be drawn from our Code, § 9517, is 
that the issue presented by a plea in abatement must be heard and determined 
before, and separated from, issues presented by pleas in bar. 


This view of the case is borne out by what was said by the late Justice Som- 
erville in the recent case of Ex parte Tucker, 208 Ala. 428, 94 So. 276, 277. It is 
there said: 

“And when he [referring to the defendant] is duly within the jurisdiction of 
the court, by whatever means or process that result is accomplished, if he then 
pleads to the merits of the cause, without first interposing any available plea in 


abatement, he waives the matter in abatement. Cooper v. Lake Wood Co., 199 
Ala. 633, 75 So. 307. 


“But where the matter in abatement has been seasonably and properly inter- 
posed by plea, and the plea has been held bad in law or in fact, the defendant 
may then plead over to the merits of the case, without waiving his right to as- 
sign for error on appeal the adverse ruling or judgment on his plea in abatement. 
Code, § 5370 [now section 9517, Code 1923]; Steele v. Booker, 205 Ala. 210, 87 
So. 203.” (Italics supplied.) 

[8] We are thus at the conclusion that the court below committed error in 
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forcing defendant, over its apt and timely objection and exception, to file its 
pleas in bar before the issues presented by its pleas in abatement had been heard 
and determined, and in requiring that the issues presented by the pleas in abate- 
ment and in bar be tried at the same time. For this error the judgment of the 
circuit court must be reversed. Having reached this conclusion, it would be il- 
logical for us, in advance of a due and proper submission on the merits of the 
case, to consider other questions which arose upon the trial of the case on its 
merits. Doubtless many of those questions will not arise on another trial, and 
it may be the case will not reach that point. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


SIMON et al. v. GIRARD FIRE & MARINE INS. CO. et al. No. 4~—2880. 
Supreme Court of Arkansas. Feb. 27, 1933. 
57 Southwestern Reporter (2d) 559. 
2. INSURANCE. 


In action on fire policy, evidence showed theater roof damaged by fire could 
have been repaired without damage to seats from rain. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE. 

Fire policy provision giving insurer option to repair, rebuild, or replace 
property damaged, seld inapplicable to loss of rents insured against in rider at- 
tached. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

4. INSURANCE. 

Insurance recoverable for loss of theater rent from fire was rental value 
while insured was, with’ reasonable diligence, repairing damage. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

5. INSURANCE. 

Where no damage to seats from rain would have occurred had roof dam- 
aged by fire been repaired in proper time and manner, insurance on seats held 
not recoverable. 

Evidence disclosed that although there was damege to roof which 
made its repair necessary, there was no leak in roof as result of fire, 
and that use of building was continued for its usual purposes, notwith- 
standing fire, and that damage was result of tearing off roof and letting 
in rain, whereas roof might have been repaired without such result. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

___ Appeal from Circuit Court, Mississippi County, Chickasawba District; Neill 
Killough, Judge. 

Four suits by Mike F. Simon and others against the Girard Fire & Marine 
Insurance Company and three other insurance companies, which were consol- 
idated and tried together. From the judgments, plaintiffs appeal. 

Affirmed. 


James G. Coston and J. T. Coston, both of Osceola, and F. C. Douglas, of 
Blytheville, for appellants. 


Reid, Evrard & Henderson, of Blytheville, and Verne McMillen, of Little 
Rock, for appellees. 


COBB v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA. No. 4—2886. 
Supreme Court of Arkansas. March 20, 1933. 
58 Southwestern Reporter (2d) 204. 
1. INSURANCE. 
Agent, authorized by insured to insure property in any company he repre 
sented, could not waive notice to mortgagee of cancellation of fire policy, with- 
out such understanding with mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 229[4].) 
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2. INSURANCE. 

Mortgagee, not notified of cancellation of fire policy for insured’s nonpay- 
ment of premium, could sue thereon. 

McHAaney, J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by S. C. Cobb against the Franklin Fire Insurance Company of Phil- 
adelphia. From a judgment of dismissal, plaintiff appeals. 

Reversed and remanded, with directions. 

Horace Chamberlin, of Little Rock, for appellant. 

Verne McMillen, of Little Rock, for appellee. 

HuMPHREYS, Justice. 

Appellant brought suit against appellee in the circuit court of Pulaski coun- 
ty, second division, to recover $1,580 on account of damage caused by fire to a 
building owned by C. W. Greenwood and insured by appellee. 

The gist of the complaint was to the effect that C. W. Greenwood and wife 
executed notes and a mortgage to secure same on the property for $3,500 to the 
Exchange Trust Company, agent, which notes and mortgage were assigned to ap- 
pellant for a valuable consideration on June 9, 1931, at which time the property 
was insured against loss by fire in favor of C. W. Greenwood and his mortgagee, 
as his interest might appear, in the sum of $3,000. The policy was obtained 
through the agency of Rightsell-Pearson-Collins-Barry-Donham, Inc., in the 
Southern Fire Insurance Company. When the policy expired on January 18, 
1932, said agency renewed the policy in appellee company, which it represented at 
the time, and charged the premium of $22.50 to C. W. Greenwood, who had a 
regular account with said agent. The renewal policy contained a mortgage 
clause providing that any loss thereunder should be paid to Rightsell-Pearson- 
Collins-Barry-Donham, Inc., Agents, and that appellee and said agency knew that 
appellant was the owner of the mortgage and placed the mortgage clause in the 
policy for appellant’s benefit. The policy also contained a provision that, in the 
event the owner of the property failed to pay any premium due on the policy, the 
mortgagee, on demand should pay same. Appellee reserved the right in the 
policy to cancel same as to the mortgagee (appellant) if he failed to pay the 
premium aiter ten days’ notice of Greenwood’s failure to pay same. C. W. 
Greenwood failed to pay the premium, and on February 6, 1932, said agency, 
without notice to appellant, the mortgagee, of Greenwood’s default, credited 
Greenwood’s account with the amount of the premium, and canceled and returned 
the policy to appellee. On March 29, 1932, the property was damaged by fire to 
the amount of $1,580, and appellee refused to pay appellant the loss sustained, 
under the mortgage clause, and the prayer of the complaint is for judgment for 
said amount. 

A demurrer was sustained to the complaint, and the complaint dismissed, 
from which is this appeal. 


In sustaining the demurrer and dismissing the complaint, the trial court pro- 
ceeded upon the theory that Rightsell-Pearson-Collins-Barry-Donham, Inc., was 
not only the agent of Greenwood and appellee for writing and canceling the pol- 
icy, but was also the agent of appellant, mortgagee, for consenting to the can- 
cellation. 

{1, 2] This court ruled in Firemen’s Insurance Company v. Simmons, 180 
Ark. 500, 22 S.W.(2d) 45, that, if an insured authorizes a fire insurance agent to 
insure his property in any company, the agent represents that the general author- 
ity thus conferred authorizes the agent to waive a cancellation notice and renew 
the insurance in another company for the insured. This rule, however, has no 
application to a mortgagee who conferred no such authority on the agent of the 
owner of the property. Without such an understanding, express or implied, be- 
tween the mortgagee and the agent, the agent would have no authority to waive 
notice of cancellation of a policy to the insured and leave the mortgagee unpro- 
tected. Under the terms of the policy, the mortgagee was entitled to ten days’ 
notice of cancellation so that he might pay the premium himself and continue the 
policy or obtain insurance elsewhere. According to the allegations of the com- 
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plaint, he was not notified of the cancellation at all, although both the insured and 
its “sem had knowledge that he (appellant) was the mortgagee. 

n account of the error indicated, the judgment is reversed, and the cause 
is remanded, with directions to overrule the demurrer and reinstate the com- 
plaint. 

McHaney, J., dissents. 


PHILADELPHIA FIRE & MARINE INS. CO. v. BURROUGHS. No. 9074. 
Supreme Court of Georgia. Dec. 19, 1932. On Rehearing Feb. 23, 1933. 
168 Southeastern Reporter 36. 

1. INSURANCE. 


Instruction submitting whether fire insurance adjuster sent letter asking for 
sworn estimate of cost of replacing burned building, and whether sending letter 
waived forfeiture of policy through failure to notify insurer of foreclosure of 
security deed, as policy required held not error. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

2. INSURANCE. 

Where policy provided it was not payable until 60 days from submission of 
proofs of loss, and only demand for payment was made with proof of loss, re- 
covery of attorney’s fees and damages for insurer’s refusal to pay held unau- 
thorized (Civ. Code 1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Atkinson, J., dissenting in part. 

Error from Superior Court, Bulloch County; H. B. Strange, Judge. 

Suit by S. C. Burroughs against the Philadelphia Fire & Marine Insurance 
Company. Judgment for plaintiff, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Affirmed, with direction. 

Hinton Booth, of Statesboro, and Spalding, MacDougald & Sibley, H. H. 
Hargrett, and Sumter M. Kelley, all of Atlanta, for plaintiff in error. 

Fred T. Lamier, of Statesboro, for defendant in error. 


FARMERS’ PROTECTIVE FIRE INS. CO. OF GEORGIA v. JONES. 
No. 22262. 
Court of Appeals of Georgia, Division No. 2. Feb. 18, 1933. 


168 Southeastern Reporter 119. 
INSURANCE. 

Insured’s placing of valuation upon specific article covered by fire policy and 
another valuation upon remainder of property insured held not to prevent insured’s 
recovery to full value of policy for loss of articles not specifically valued. 

Insured in making application for the insurance and in listing prop- 
erty placed a certain valuation upon one of specific articles of property 
covered by the policy, and placed another valuation upon the remainder of 
the property, and the aggregate of these two valuations was equal to 
amount of insurance, but the policy did not provide that the specific article 
so valued was insured for the amount of the valuation placed upon it. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


Error from Superior Court, Newton County; John B. Hutcheson, Judge. 

Action by Mrs. R. F. Jones against the Farmers’ Protective Fire Insurance 
Company of Georgia. There was judgment for plaintiff, defendant’s motion for 
new trial was denied, and defendant brings error. 

Affirmed. 

J. R. Irwin, of Conyers, and C. C. King, of Covington, for plaintiff in error. 

Reuben M. Tuck, of Covington, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

1. Where a fire insurance policy insures for a stated sum various household 
effects specifically enumerated, but no amount of the insurance covers any par- 
ticular article or articles of property mentioned, yet where the insured, when 
making application for the insurance, listed the property with the soliciting agent 
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of the company, and in so doing placed a certain valuation upon one of the 
specific articles of property covered by the policy, and placed another valuation 
upon the remainder of the property, the aggregate of which two valuations was 
equal to the amount of insurance expressed in the policy, and the policy did not 
provide that the specific article so valued was insured for the amount of the 
valuation placed upon it, the total amount of insurance expressed in the policy 
covered all the property referred to therein, and where the insured afterwards 
suffered a loss by fire of some of the articles of property covered by the policy, 
but the article specifically valued was not included in the property damaged, the 
property damaged is covered by the full amount of the policy, and the insured is 
entitled to recover, in accordance with the provisions of the policy for the damage, 
to the full face value of the policy. 

2. In a suit by the insured against the insurer to recover on the policy for 
loss by fire, the evidence was sufficient to authorize a finding that the amount of 
the verdict found for the plaintiff, which was in a sum less than the face value of 
the policy, represented three-fourths of the value of the loss sustained by the 
plaintiff, which the plaintiff was permitted to recover under the provisions of the 
policy. 

3. Applying the above rulings, the evidence authorized the verdict found for 
the plaintiff, and there was no error in instructing the jury, or in failing to 
instruct the jury, as assigned in the defendant’s motion for a new trial. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 


SARGENT v. MECHANICS’ INS. CO. OF PHILADELPHIA. No. 41480. 
Supreme Court of Iowa. March 14, 1933. 
247 Northwestern Reporter 267. 
1. INSURANCE. 

In action on fire policy containing clause covering explosions, evidence held 
to show that damage to dwelling was due to explosion, as against contention that 
it was due to smoke of friendly fire. 

Evidence disclosed that furnace was in its normal condition and its 

door closed at 9:30 p. m.; that no one was in the house between 9:30 p. 
m. and midnight when insured came home; that he could not enter the 
house due to the amount of smoke that was in it; that after opening 
doors and windows he went to furnace room and found furnace door 
open and smoke coming out of furnace; that he stayed in house that 
night and next morning again went to furnace room and found pipe 
which carried smoke from furnace to chimney lying in pieces on the 
floor; that this was true both at place where pipe connected with furnace 
and where pipe connected with chimney. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE. 

Insurance policies should not have a technical construction for purpose of 
defeating insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Insurer was bound by clause covering all damage caused by explosion and 
modifying condition of fire policy excluding loss from explosion. 

In a general way, “explosion” is a sudden and rapid combustion, 
causing violent expansion of the air, and accompanied by a report, and 

it may and does vary in degrees of intensity and in the vehemence of 

the report, and it is not always due to the presence of fire, but it may 

result from decomposition or chemical action. 

(For other cases, see Insurance, Dec. Dig. § 422.) 

4. INSURANCE. 

Explosion which occurred in furnace in house was covered by fire policy 
clause protecting insured against loss from explosion resulting from hazards in- 
herent in occupancy of dwelling. 

(For other cases, see Insurance, Dec. Dig. § 422.) 
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Appeal from Municipal Court of Des Moines; R. L. Powers, Judge. 

Action on fire insurance policy to recover damages caused by explosion. 
Trial to the court. Judgment for plaintiff, and defendant appeals. The opinion 
states the facts. 

Affirmed. 

Sampson & Dillon, of Des Moines, for appellant. 

Gillespie, Moody & Stewart, of Des Moines, for appellee. 

MITCHELL, Justice. 

W. I. Sargent was the owner of a dwelling house in the city of Des Moines, 
Iowa, located at 1825 East Ninth street, consisting of seven rooms, including 
bath, three bedrooms upstairs, four rooms downstairs, and four rooms in the 
basement. 

The appellant issued a fire insurance policy covering the property belonging 
to the appellee in the sum of $2,500, to which policy was attached what is known 
as a “Dwelling Inherent Explosion Clause.” The house was heated with a 
“Green furnace” which was located in the basement. 

The appellee and the members of his family were away from home during 
the evening of March 18, 1931. About 9:30 p. m. the son-in-law of the appellee 
went to the appellee’s home to fix the fire. He put three small shovelfuls of 
semianthracite coal on the fire in the furnace, shook the furnace down, and then 
closed the furnace door. The furnace door was shut when he left. He remained 
in the house about ten or fifteen minutes, leaving the draft on the furnace open 
during that time to allow the gas to burn off. There was no gas in the house 
when he left, and the furnace was in its normal condition. The record shows 
that no one was in the house from the time that the son-in-law of the appellee 
left it, somewhere around 9:45, until the time when the appellee returned about 
midnight. 

When the appellee opened the front door of the house at midnight smoke 
and soot came pouring out. He had to wait for a short time before he could 
enter the house on account of the smoke. When the smoke and gas had par- 
tially disappeared he turned on the lights, opened the windows of the house, and 
then went down into the basement and into the furnace room, where he found 
the door to the furnace open. Smoke was coming out of the furnace. It seemed 
to be coming out all around the furnace. He then went back upstairs, and, after 
airing the house out, went to bed. The next morning he again went down to 
the basement and into the furnace room, and discovered that the pipe which car- 
ried the smoke from the furnace to the chimney was lying in pieces on the floor. 
This was true both at the place where the pipe connected with the furnace and 
also where the pipe connected with the chimney. The furnace man was called, 
and he immediately put the pipe back in place in order to carry the smoke to the 
chimney. The record shows that the floor, woodwork, walls, and ceiling were 
covered with slime and coal smoke, or grease which comes from soft coal smoke. 
The record clearly shows that there was no fire outside of the furnace; the ap- 
pellee claiming damages solely on the basis that the property was damaged by 
explosion and smoke. 

The policy of insurance which the appellant issued on the property owned 
by the appellee included a clause known as the “Dwelling Inherent Explosion 
Clause,” which will be set out later in this opinion. 

The parties waived a jury and the case was tried to the court, and verdict 
was returned by the court in favor of the appellee in the amount of $652, plus 
interest and costs. At the close of the appellee’s testimony the appellant moved 
the court for a directed verdict. The motion was overruled, and the appellant 
offered no evidence. Thus there is no dispute in the facts in regard to just what 
happened. It is the contention of the appellant that the damages alleged to have 
been sustained by the appellee were solely the result of a friendly fire, and that 
everything that occurred was incidental thereto. The facts show that there was 
no burning or charring or scorching of wood, or anything else outside the fur- 
nace. The appellant claims: “Here we are dealing entirely with a ‘friendly’ fire, 
and any explosion alleged to have occurred was purely an incident of a friendly 
fire. The proximate cause of the damage by smoke and soot was at all times a 
friendly fire, in which circumstance, under the well-established decisions in this 
state, no recovery is permitted.” We believe the contention of the appellant 
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would be correct and that we would be bound by the recent decisions of this 
court covering the principles of law applicable to a friendly fire (Sigourney Pro- 
duce Co. v. Milwaukee Mechanics’ Ins. Co., 211 Iowa, 1203, 235 N. W. 284; Han- 
sen v. Le Mars Mutual Ins. Ass’n, 193 Iowa, 1, 186 N. W. 468, 20 A. L. R. 964), 
and that appellee would not be entitled to recover if the policy of insurance sued 
upon and issued by the appellant covered only loss and damage by fire. But the 
policy of insurance which the appellee is suing upon, and which policy of insur- 
ance was issued and written by the appellant, covers not only direct loss by fire, 
but also covers explosions. The clause covering explosions is as follows: “In 
the interest of the insured, the condition of this policy excluding loss or damage 
from explosion is hereby modified and in consideration of the rate at which this 
policy is written, this company shall be liable for any direct loss or damage to 
the property| insured hereunder caused by explosion occurring in the structure 
(or structures) insured hereunder or containing the property insured hereunder; 
provided, further, that in each and every instance the explosion results from the 
hazards inherent in the occupancy as described herein and not otherwise and ex- 
cept as hereinafter provided. The liability of this company for any or all of the 
hazards insured hereunder shall not exceed the amount of this policy nor the 
interest of the insured in the property, and shall be subject in all other respects 
to the terms and conditions of this policy.” 

[1] So we must now turn to the record to ascertain whether or not there was 
sufficient evidence in the record to justify the lower court in holding the appellant 
liable for the damage suffered by the appellee upon the theory of an explosion. 
The record shows without dispute that at 9:30 in the evening the furnace was in 
its normal condition. The door of the furnace was closed. Two hours and a 
half later, when the appellee returned to his home, it was impossible for him to 
enter the house, due to the amount of smoke that was in it. After opening the 
doors and windows, he went to the basement and to the furnace room and found 
the door of the furnace open, and that smoke was coming out of the furnace. 
The record shows that no one had been in the house from between the hours of 
9:30 p. m. and midnight. The appellee stayed in the house that night and the 
next morning went again to the furnace room and found the pipe which connected 
the furnace with the chimney, and which was the pipe through which the smoke 
was carried from the furnace to the chimney, lying in pieces on the floor. This 
was true both at the place where the pipe connected with the furnace and where 
the pipe connected with the chimney. What caused the door of the furnace to 
come open, and what caused the pipe connecting the furnace and the chimney to 
be broken to pieces? There must have been some form of an explosion that 
forced open the door of the furnace and that would blow out the pipe which 


connected the furnace and the chimney; blow it into pieces so that it was found 
lying on the floor. 


In defining explosion, this court, in the case of Vorse v. Jersey Plate Glass 
Ins. Co., 119 Iowa, 555, 93 N. W. 569, 570, 60 L. R. A. 838, 97 Am. St. Rep. 330, 
said: “The term ‘explosion’ has no fixed and definite meaning either in ordinary 
speech or in law. It may be described, in a general way, as sudden and rapid 
combustion, causing violent expansion of the air, and accompanied by a report. 
It may and does vary in degrees of intensity and in the vehemence of the report, 
and it is not always due to the presence of fire. Indeed, it may result from de- 
composition or chemical action. In the case before us, it was undoubtedly caused 
by fire, or, as stated in the agreed statement of facts, ‘by a match or light in the 
room,’ which transformed the gasoline gas into heat, which was propagated from 
one particle of air to another, and finally against the glass, the shock of which 
caused the breakage complained of.” 


So, clearly, in the case at bar there is sufficient evidence in the record to jus- 


tify the lower court in holding, as the lower court did hold, that the the damage 
to the appellee was due to an explosion. 


[2, 3] But the appellant argues that even if it was due to an explosion, ap- 
pellee could not recover because the explosion occurred as an incident of a friend- 
ly fire. The appellant cites and argues with a good deal of force that the case 
of Zamboni v. Implement Dealers’ Mut. Fire Ins. Co., 174 Minn. 122, 218 N. W. 
457, is in point with the case at bar. In the Zamboni Case, the policy sued upon 
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contained the following clause, “Not to include loss or damage caused by explo- 
sions of any kind and unless fire ensues, and then to include that caused by fire 
only,” while in the case at bar the policy contains the clause as heretofore set 
out: “This company shall be liable for any direct loss or damage to the property 
insured hereunder caused by explosion occurring in the structure.” The policy 
sued upon in this case does not limit the right of recovery to the damage caused 
by fire alone, but covers all damage caused by the explosion. Policies of insur- 
ance should not have a technical construction for the purpose of defeating the 
insured. He has nothing to do with the wording of the policy, and must accept 
it as tendered. The appellant wrote this clause into its policy, and it is bound by 
the terms of the contract that it entered into. 

[4] The appellant also argues with a great deal of force that the clause in 
the policy, as follows: “provided, further, that in each and every instance the 
explosion results from the hazards inherent in the occupancy described herein 
and not otherwise,” provides that the inherent explosion clause shall be subject 
to all the terms and conditions of the policy itself, and definitely fixes the li- 
ability of the company with respect to a friendly fire; and, as there can be no 
liability for a friendly fire under the laws of this state, there can be no liability 
whatsoever under the inherent explosion clause, because the latter is subordinate 
to all the terms and conditions of the fire insurance policy. We do not believe 
that this necessarily follows. In the case of a friendly fire, the fire is confined 
to the place intended, while in the case of an explosion, certainly no one would 
argue that what occurred was ever intended or anticipated by the insured party. 
It escaped from the confines of the furnace. It is an extraordinary and unusual 
occurrence, and one which the insured party had a right to anticipate was cover- 
ed by the fire insurance policy. This policy covered explosions occurring in the 
structure. The policy covered explosions resulting from the hazards inherent in 
the occupancy. This explosion occurred in the furnace in the house, a hazard 
certainly inherent in the occupancy. 

[5] A jury was waived and the cause was tried to the court below. We are 
therefore hound hy the findings of the lower court, and the decision and judg- 
ment of the lower court is hereby affirmed. 

Kindig, C. J., and Stevens, Anderson, and Kintzinger, JJ., concur. 


PHCNIX MUT. LIFE INS. CO. v. CENTRAL STATES FIRE INS. CO. et al. 
No. 30828. 
Supreme Court of Kansas. March 11, 1933. 
19 Pacific Reporter (2d) 696. 


1. INSURANCE. 

That insurer’s superintendent of agencies approved application for additional 
insurance, but when insured objected to increased premium rate told him to 
obtain insurance from another company, established that insurer waived restriction 
requiring consent to additional insurance to be indorsed on original policy. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

2. INSURANCE. 

That insurer tendered, in answer and in open court, full amount of policy and 
interest, held not to prevent allowance of attorney fee where judgment was re- 
covered against insurer for full amount of policy and interest (Rev. St. Supp. 
1931, 40—908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Syllabus by the Court. 


1. In an action upon a fire insurance policy where the defense was that it was 
null and void because the insured had procured additional insurance on the same 
property without consent being indorsed on the original policy, and the insured 
maintained that the insurance company had waived the restriction, had consented 
to the additional insurance, and was estopped from asserting the restrictive pro- 
vision of the policy, and the findings show the insurance company through its 
superintendent of agencies had consented thereto, in connection with having ap- 
proved an application for additional insurance and having issued an additional 
policy thereon, and having told the insured to go ahead and get it from another 
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company when the insured returned the new policy objecting to the charging of 
the tenant rate, and the insured did thereafter procure an additional policy from 
another company for an amount smaller than that approved by the defendant com- 
pany, such findings will support and justify conclusions of law and a judgment 
against the insurance company on account of waiver, consent, and estoppel. 

2. A tender by an insurance company in its answer, and again in open court 
before the taking of testimony, of the full amount of the insurance policy on 
which the action was brought and interest thereon, will not prevent the allowance 
of an attorney fee under R. S. 1931 Supp. 40—908, when judgment is later pro- 
cured against the insurance company for the full amount of the policy and interest. 

Appeal from District Court, Sedgwick County, Division No. 3; Grover Pier- 
pont, Judge. 

Action by the Phoenix Mutual Life Insurance Company against the Central 
States Fire Insurance Company, which impleaded J. G. Durham. From an adverse 
judgment, the original defendant appeals. 

Affirmed. 

Arnold C. Todd, James G. Norton, Carl O. Bauman, and Julian E. Ralston, all 
of Wichita, for appellant. 

C..H. Pugh, Lloyd F. Cooper, A. M. Ebright, P. K. Smith, and Paul H. 
White, all of Wichita, for appellees. 


HASELDEN v. HOME INS. CO. OF NEW YORK. 
Court of Appeals of Kentucky. Jan. 17, 1933. 
Rehearing Denied March 21, 1933. 
57 Southwestern Reporter (2d) 459. 
2. INSURANCE. 

Provision that, if insured, without consent indorsed on fire policy, had other 
insurance on property, policy in suit was void, held binding on both insurer and 
insured. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

3. INSURANCE. ; , 
Fire insurance contract measures rights of parties thereunder. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Any provision may be inserted in fire policy restricting insurer’s liability as 
it may deem proper, provided such provision is not unreasonable, illegal, or against 
public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

5. INSURANCE. 

Court, in determining fire insurer’s liability under policy, must give effect to 
all of its provisions, liberally construed in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

In construing fire policy, court may not add to or strike from conditions of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE. 

Where forfeiture is expressly provided for by provision of fire policy, court 
must permit policy to operate according to its expressed language. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8 INSURANCE. 

Where there was, without insurer’s knowledge, cther insurance on property 
when fire policy sued on was issued, insurer could enforce forfeiture provision 
and was not liable on policy. 

Policy contained provision that, if insured without consent indorsed on 
policy had then or thereafter procured any other contract of insurance, 
whether valid or not, on any of property, then policy should be void. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 
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Appeal from Circuit Court, Lincoln County. 

Action by A. S. Haselden against the Home Insurance Company of New 
York. From a judgment for defendant, plaintiff appeals. , 

Affirmed. 

C. C. Bagby and Chenault Huguely, both of Danville, and R. S. Alcorn, of 
Cincinnati, Ohio, for appellant. 


T. M. Galphin, Jr., and Gordon, Laurent & Ogden, all of Louisville, for ap- 
pellee. 


GREAT AMERICAN INS. CO. OF NEW YORK vy. CLAYTON. 
NORTH RIVER INS. CO. OF NEW YORK v. SAME. 
AMERICAN INS. CO. OF NEWARK, N. J., v. SAME. 
Court of Appeals of Kentucky. Nov. 25, 1932. 
As Extended on Denial of Rehearing March 10, 1933. 
57 Southwestern Reporter (2d) 467. 
1. INSURANCE. 


To avoid fire insurance policy, fact concealed must be material to risk, and it 
must appear, not only that insured knew or that ordinarily prudent person would 
have known it was material, but that it was intentionally and fraudulently con- 
cealed. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

2. INSURANCE. 


Insured intentionally withholding knowledge of material fact, which honesty 
and fair dealing require him to communicate to insurer, is guilty of fraudulent 
concealment, invalidating fire insurance policy, though no inquiries are made. 

(For other cases, see Insurance, Dec. Dig. § 261.) 

3. INSURANCE. 

Fire insurance policies, procured because of threats to dynamite house con- 
taining insured property, without disclosing such fact to insurance companies, held 
void for concealment of fact material to risk. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

6. INSURANCE. 

Answer in action on fire insurance policy held not insufficient because 
alleging defendant’s failure to discover insured’s alleged fraud before loss. 

The answer alleged that insured fraudulently concealed certain facts 
material to risk from defendant and pleadings contained nothing to indi- 
cate that defendant learned of threats to dynamite house containing in- 
sured property before loss. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from Circuit Court, Bell County. 

Actions by Charles F. Clayton against the Great American Insurance Com- 
pany of New York, the North River Insurance Company of New York, and the 
American Insurance Company of Newark, New Jersey, respectively. Judgments for 
plaintiff, and defendants appeal. 

Reversed with directions. 

N. R. Patterson, of Pineville, and F. M. Drake, of Louisville, for appeilants. 


Low & Bryant, of Pineville, for appellee. 
REEs, J. 


The appellee in each of the above-styled cases was a mine physician at 
Balkan, Bell county, Ky. He owned an X-Ray machine and other equipment which 
was located in a building occupied by him as an office and leased from the 
Southern Mining Company. On March 28, 1929, the American Insurance Company 
of Newark, N. J., and the North River Insurance Company of New York, each 
issued to him a fire insurance policy against loss to the personal property located 
in the building occupied by him as an office. On March 31, 1929, the Great 
American Insurance Company of New York issued to him a fire insurance policy 
for $2,500 on the same property. 
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The building in which the insured property was located was burned on the 
night of July 10, 1929, and the personal property located therein was totally de- 
stroyed. Each of the insurance companies denied liability, and Dr. Clayton brought 
suit against each of them in the Bell circuit court. They defended on the ground 
that the insured had violated the following condition which appears in each of the 
policies: “This entire policy shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any material fact or circumstance concerning 
this insurance or the subject thereof.” The cases were tried together, and at the 
conclusion of all the evidence both the plaintiff and defendant in each case moved 
for a peremptory instruction. The court overruled the motions of the defendants 
and sustained the motion of the plaintiff in each case. The defendants have ap- 
pealed and the cases have been heard together in this court. 

The facts developed on the trial are as follows: Dr. Clayton had been the 
mine physician at the plant of the Southern Mining Company at Balkan, Ky., 
since 1912, under a contract with the employees of that company. Under the con- 
tract the miners agreed to pay him a specified amount each month, which was to 
be deducted from their wages by the company and paid to Dr. Clayton. Dr. 
Clayton occupied a residence at the camp which he leased from the company, and 
the building which he occupied as an office was located about 300 feet from his 
residence. The miners became dissatisfied with the arrangement, and in February, 
1929, they held several meetings. They submitted a new contract to Dr. Clayton 
which provided for a lower rate of compensation and which he refused to sign. 
The miners then notified the company that they had discharged Dr. Clayton as the 
mine physician and directed it not to deduct any sum out of their wages to be 
paid to him subsequent to the month of -February, 1929. Early in the month of 
March the company notified Dr. Clayton to vacate the building occupied by him 
as a residence and also the one occupied by him as an office. He took the position 
that his contract with the miners did not expire until June 1, 1929, and refused 
to surrender possession of the buildings. On April 6, 1929, the company instituted 
a forcible detainer proceeding which eventually found its way to this court. 
Southern Mining Company v. Clayton, 235 Ky. 621, 32 S.W.(2d) 3. 

Considerable feeling developed among the miners against Dr. Clayton on 
account of his refusal to accept a reduction in his salary or to surrender the 
buildings occupied by him so that the miners could employ another physician, and 
early in March he was informed that threats were being made against him by the 
miners. He conferred with three of his friends who were physicians in regard to 
these threats, and they advised him to protect himself by taking out additional 
insurance on his personal property. He had been carrying a $2,500 policy in the 
Great American Insurance Company of New York since 1923. This policy expired 
on March 31, and had been automatically renewed each year. He went to the agent 
of this company and applied for more insurance, but the agent informed him that 
he represented no company that would carry additional insurance on his property, 
but directed him to another agent. He applied to this agent who procured two 
policies for him for $2,000 each—one in the North River Insurance Company of 
New York and one in the American Insurance Company of Newark, N. J. 

It is conceded that he made no disclosure to the agents of the appellant com- 
panies of the facts within his knowledge relative to the conditions existing at 
Balkan or the threats that had been made against him. Mr. J. B. Coffee, a 
deputy state fire marshal, was introduced as a witness, and he testified that he 
went to Balkan a few days after the fire occurred to make an investigation, and 
that in the course of that investigation Dr. Clayton made the following statement 
under oath, which was taken down in shorthand by a stenographer and _ later 
transcribed: “The reason I increased my insurance was because Dr. Wilson told 
me that Dr. Millard Hoskins had told him, Dr. Wilson, that he, Dr. Hos- 
kins, had heard in the barber shop they were going to dynamite 
the house. I investigated and asked Dr. Hoskins. He admitted to me he 
had heard it; he told me later in front of the Bingham Drug Store the same 
thing. After I received this information I went to Dr. Wilson, he knew the stuff 
I had and knew its value, I went to him and talked this over and he advised me 
to protect myself by more insurance. I also talked this over with Dr. Evans of 
the Evans Hospital in Middlesboro, he knows the stuff I had too. After they ad- 
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vised me to do it I went to Middlesboro to Manring and they told me to come to 
Pineville, which I did, and increased my insurance.” Dr. Clayton did not deny 
making this statement. 

The argument is made in behalf of the appellants that the evidence con- 
clusively shows that facts material to the risk were concealed by the insured, and 
that consequently on authority of Federal Fire Insurance Company v. Harvey, 
225 Ky. 838, 10 S.W.(2d) 311, and Commonwealth Life Insurance Company v. 
Goodknight’s Administrator, 212 Ky. 763, 280 S. W. 123, there was nothing to 
submit to the jury and the motion of the defendant in each case for a directed 
verdict in its favor should have been sustained. 

[1, 2] To avoid the policy the concealment must be of a matter material to 
the risk, and it must not only appear that the insured knew, or that the circum- 
stances were such that an ordinarily prudent person would know, that the fact 
concealed was material to the risk, but also that it was intentionally and fraudu- 
lently concealed. Continental Insurance Company v. Ford, 140 Ky. 406, 131 S. W. 
189. Fraudulent concealment exists where the insured has knowledge of a fact 
material to the risk which honesty and fair dealing require that he should com- 
municate to the insurer but which he intentionally withholds, and this, although 
no inquiries were made. Queen Insurance Company v. Cummins, 206 Ky. 300, 267 
S. W. 144. 

[3] Here the insurance companies have defended on the ground that Dr. 
Clayton concealed material facts from them in obtaining the policies. He knew 
and recognized that the facts within his knowledge were material because he 
stated that it was on account of the threats and conditions existing at the mining 
camp where the property was located that he procured additional insurance. It is 
conceded that he did not disclose these facts to,the insurance companies when he 
applied for the insurance. By his own admission his fear of danger to the prop- 
erty was the moving cause of procuring the insurance and the facts producing 
this fear should have been disclosed to the insurer. The facts were such as to 
cause a reasonable apprehension by him of the danger to his property, and the 
danger itself was of such a nature as would enhance the risk in the mind of an 
ordinarily prudent and intelligent man. Ordinarily the materiality of the facts 
concealed is a question for the jury, but here there is no dispute as to materiality. 
It was shown without contradiction that an insurer acting reasonably and naturally 
in accordance with the practice usual among fire insurance companies under 
similar circumstances, would not have insured the property if the facts had been 
disclosed. 

[4, 5] The hypothetical question propounded to the expert witness who testi- 
fied on this point is criticized because it did not state the facts as shown by the 
evidence. The hypothetical question contained this statement: “Threats had been 
made to dynamite his house in which some property, which was insured by the 
policies here in controversy, was located.” It is claimed there is no evidence to 
warrant this statement. However, Dr. Clayton’s statement to the deputy state fire 
marshal, put in evidence by the witness Coffee, contained substantially the as- 
sumed facts of which criticism is made. It is also argued that Coffee’s testimony 
as to Dr. Clayton’s statement is incompetent because the witness used the stenog- 
tapher’s transcript of the evidence heard in the investigation held by Coffee shortly 
after the fire, and that the witness read the statement made by Dr. Clayton as 
shown by the transcript. The witness was using the transcript to refresh his 
recollection, and the appellee certainly cannot complain because the precise words 
used by him were introduced in evidence. 

We conclude that the court erred in sustaining the plaintiff’s motion for a 
peremptory instruction and in overruling similar motions made by the defendants. 

There is an intimation in the record that the policy for $2,500 of the Great 
American Insurance Company of New York was issued and delivered to appellee 
about a month before the old policy expired and before the appellee had been 
informed of the threats being made against him and before he had any reason to 
believe that his property was in danger of destruction. If that is true, what has 
been said would have no application in the case involving the validity of that 
policy. 

[6] It is argued that the answer is insufficient because it contains no allegation 
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that the alleged fraud was not discovered prior to the loss and that, therefore, 
the directed verdict in favor of the appellee was proper. The case of Central 
States Fire Insurance Company v. Holland, 219 Ky. 727, 294 S. W. 489, is cited 
in support of this contention. In the answer in the instant case it was alleged that 
certain facts material to the risk, known to the plaintiff but not within the 
knowledge of the defendant, were fraudulently concealed by the plaintiff from the 
defendant and that the defendant would not have entered into the contract sued 
upon if these facts, or any of them, had been known to it. It is appellee’s con- 
tention that the answer should have gone further and alleged that defendant 
failed to discover the alleged fraud after the contract was made and before the 
loss occurred. This would require the defendant to plead and prove a negative. 
There is nothing in the pleadings to indicate that defendant, prior to the loss, 
learned of the conditions existing at Balkan or received any information con- 
cerning the alleged threats. With the pleadings in this state it was incumbent upon 
the plaintiff to plead affirmatively any facts constituting an estoppel or waiver. 
Insurance Company of North America v. Gore, 215 Ky. 487, 284 S. W. 1107; 
Excelsior Coal Mining Company v. Virginia Iron, etc., Co. (Ky.) 66 S. W. 373, 
23 Ky. Law Rep. 1834. 

There are statements in the opinion in Central States Fire Insurance Company 
v. Holland, supra, which lend color to appellee’s contention, but what was said in 
the opinion must be read in the right of the facts of that case. It was alleged in 
the answer in the Holland Case that the insured had practiced a fraud upon the in- 
surance company by obtaining the issuance of the insurance contract without the 
consent of the agent, Cornett. It appeared that Cornett when first approached 
refused to issue the policy until he had made an investigation. The insured later 
went to his office and Cornett wag out, but his partner, who was present, upon the 
representation of the insured that Cornett had agreed to insure the property, 
directed a clerk to issue the policy. The policy, which was filed with the petition, 
was signed by Cornett as agent. The answer was held demurrable on the ground 
that the pleadings disclosed facts from which the knowledge of Cornett that the 
policy had been issued might be inferred. With the pleadings in that state it was 
incumbent upon the insurance company to allege in its answer that it had not 
discovered the facts relied upon as constituting the alleged fraud, subsequent to 
the issuance of the policy and prior to the loss. 

In the instant case the pleadings disclosed no facts from which the knowledge 
of the alleged threats may be inferred. If such facts existed they should have 
been pleaded by the plaintiff in avoidance of the plea of fraud. 

The judgment in each case is reversed, with directions to grant appellant a 
new trial and for further proceedings consistent herewith. 


GRANGERS’ MUT. FIRE INS. CO. OF FREDERICK COUNTY 
v. FARMERS’ NAT. BANK OF ANNAPOLIS. No. 32. 
Court of Appeals of Maryland. March 21, 1933. 


165 Atlantic Reporter 185. 
1. INSURANCE. 

Insured mortgagor’s failure to present proof of loss within time required in 
fire policy held sufficient ground for insurer’s disclaimer of liability as to mort- 
gagor. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 

Evidence established that insurer claiming surplus proceeds of mortgage fore- 
closure as against mortgagor’s judgment creditor did not waive nonliability as to 
mortgagor based on mortgagor’s failure to present proof of loss within required 
time. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE. 
_ Insured mortgagor is not entitled to benefits of fire policy which become 
void as to him for his failure to comply with its conditions. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

4. INSURANCE. 
Where insurer justifiably disclaimed liability as to insured mortgagor under 
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fire policy, insurer held entitled under subrogation clause of policy to surplus 
proceeds of mortgage foreclosure sale after satisfying mortgage as against claim 
of mortgagor’s judgment creditor. 

Standard mortgage clause annexed to fire policy included subrogation 
clause providing that when insurer should pay mortgagee any sum for 
loss under policy, and claim nonliability as to the insured mortgagor, in- 
surer should to extent of such payment be subrogated to all rights of 
the party to whom such payment was made, under all securities held as 
collateral to the mortgage debt, and to an assignment of the mortgage and 
all other securities after its payment in full by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from Circuit Court, Anne Arundel County; Robert Moss, Judge. 

Action between the Grangers’ Mutual Fire Insurance Company of Frederick 
County, Maryland, and the Farmers’ National Bank of Annapolis, Maryland. 
From an adverse order, the Grangers’ Mutual Fire Insurance Company of Fred- 
erick County, Maryland, appeals. 

Order reversed, and case remanded, with directions. 

Argued before Bond, C. J., and Pattison, Urner, Offutt, Digges, and Sloan, 


J. 
Ridgely P. Melvin, of Annapolis, for appellant. 
James M. Munroe, of Annapolis, for appellee. 


GLOBE & RUTGERS FIRE INS. CO. v. GREEN. No. 30464. 
Supreme Court of Mississippi, Division B. March 27, 1933. 
146 Southern Reporter 889. 
Syllabus by the Court. 

1. INSURANCE. 

Insured, not obtaining vacancy permit during three months’ period between 
two fires, could not recover on policy containing 30-day vacancy clause for loss 
caused by second fire. 


(For other cases, see Insurance, Dec. Dig. § 323[1].) 
2. INSURANCE. 

Insured, permitting building, rendered uninhabitable by fire, to remain un- 
occupied during time allowed insurer to exercise option to repair building, could 
not recover for loss caused by second fire after permitted vacancy period, where 
insurer adjusted loss within option period. 


(For other cases, see Insurance, Dec. Dig. § 323[1].) 


Appeal from Chancery Court, Adams County; R. W. Cutrer, Chancellor. 

Suit by Lillie Green against the Globe & Rutgers Fire Insurance Company. 
Decree for plaintiff, and defendant appeals. 

Reversed and rendered. 

Watkins, Watkins & Eager, of Jackson, for appellant. 

Whittington & Brown, of Natchez, for appellee. 

ANDERSON, Justice. 


Appellee filed her bill in the chancery court of Adams county against appel- 
lant to recover a fire loss on her residence under a fire insurance policy thereto- 
. fore issued by appellant to her. There was a trial on original bill, answer and 
proofs, resulting in a decree in appellee’s favor in the sum of $1,567.90; from 
that decree appellant prosecutes this appeal. 


[1] Appellant defended upon three grounds: (1) That when the fire occurred 
the policy had been canceled; (2) that appellee had violated the vacancy clause of 
the policy; (3) that appellee failed to give notice and make proof of loss as 
required by the policy; and that upon each of these grounds appellant should have 
had a decree of no liability. We are of opinion that appellant was entitled to a 
decree upon the second ground, namely, that there was no liability because ap- 
pellee had violated the vacancy clause of the policy. It therefore became unneces- 
sary to pass on either of the other grounds. 

There is no real and substantial dispute as to the facts out of which this 
question arises. Appellee owned a residence in the city of Natchez. It was insured 
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against damage or loss by fire by appellant. On May 18, 1930, while the policy 
was in force, the residence was partially destroyed by fire. It was damaged to 
such an extent that it was uninhabitable. There were two mortgages on the prop- 
erty; one in favor of H. M. Marks, and the other in favor of Louis Fry. These 
mortgages were given to secure debts due by appellee to Marks and Fry; H. S. 
Patterson was the trustee in each of them. Attached to the policy was the usual 
mortgage provision, which provided, among other things, that in case of loss or 
damage under the policy proceeds should be payable to H. S. Patterson, trustee 
in those mortgages, as the interest of the mortgagees might appear. Shortly after 
the fire appellee employed H. §. Patterson, trustee in the mortgages, as her 
agent and attorney to give notice and make proof of the loss and adjust with 
and collect the proceeds of the loss from appellant and apply it on the mort- 
gages held by Fry and Marks. The fire loss was insufficient to satisfy the mort- 
gages. Accordingly, Patterson, representing appellee and the mortgagees, gave 
notice of the loss and made proof thereof, as required by the policy. The proof 
was made on the 10th of June, 1930; however, on the back of the proof there 
is this notation: “Received, June 27, 1930. A.C. M. Globe & Rutgers.” In a day 
or two, and at the outside only a few days, after proof of loss was made, Pat- 
terson and appellant adjusted the loss, agreeing on the sum of $398. The adjust- 
ment was concluded before the 25th of June, because on that day appellant 
issued, and Patterson later received, its check for that sum, payable to appellee 
and Patterson as trustee in the mortgages. Appellee refused to accept the check. 
The evidence shows without conflict that her refusal was not upon the ground 
that the amount of the loss agreed upon was too small, or that Patterson was 
not authorized to collect and make the adjustment as her agent and attorney; 
on the contrary, the evidence shows that her refusal was purely arbitrary, prob- 
ably the fact that none of the money was to go to her, but all of it to her mort- 
gagees, had something to do with her refusal. Later on the check dated June 
25th was returned by Patterson, and on the 7th of November, 1930, appellant sent 
him a check for $398, payable to him on account of Lillie Green and as trustee 
in the Marks and Fry mortgages. Patterson collected this check and turned the 
proceeds over to the mortgagees according to their rights. 

In the meantime, and on the 24th of August, 1930, another fire entirely 
destroyed appellee’s residence. It was for this loss that this suit was brought. 
During the period between the first and the second fires, over three months, the 
residence was vacated. The policy contained a vacancy clause. Appellant con- 
tends that it was the usual ten-day vacancy clause, while appellee contents that 
it was the thirty-day vacancy clause. Strange to say, the record in the case is 
in such a confused condition as to leave it uncertain which of the vacancy clauses 
the policy contained. For the purpose of this decision, however, we will treat 
it as containing the thirty-day clause. Appellee neither applied for nor received 
any vacancy permit from appellant between the two fires. The policy provided 
that appellant, in case of loss, should have the right to repair or rebuild “on 
giving notice within thirty days after the receipt of the proof herein required 
of its intention so to do,” but that there could be no abandonment of the property 
to appellant. 

To go over again briefly the outstanding facts: The first fire, May 18, 1930; 
proof of loss, June 10th thereafter; the adjustment and settlement of the loss 
prior to June 25th; check for the amount on that date; the second loss, August 
24th; the residence unoccupied between the two fires; no vacancy permit applied 
for nor granted. After the first fire and until the second, the residence was 
uninhabitable. Appellant did not exercise its option to repair, but, on the con- 
trary, proceeded at once after the first fire to adjust the loss. Appellant received 
the proof of loss not later than June 11th, because the evidence shows that on 
that date Patterson and the adjuster had about adjusted the loss. The evidence 
shows with absolute certainty that some days prior to the 25th of June the whole 
matter of the loss had been agreed upon between Patterson, acting for appellee 
and the mortgagees, and appellant, and on that day appellant’s check was issued 
for the amount of $398, payable as stated above. 

[2] Appellee’s contention is that the vacancy clause in the policy was sus- 
pended during the thirty-day period in which appellant had the right to exercise 
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its option to repair, and that the option began on the 27th of June. Appellee 
fixes that date because, as above shown, it was noted on the back of the proof 
of loss as the date the proof was received by appellant. Appellee relies on the 
principle declared by the Supreme Court of Nebraska in Lancashire Insurance 
Company v. Bush, 60 Neb. 116, 82 N. W. 313, and Schmidt v. Williamsburgh City 
Fire Ins. Co., 98 Neb. 61, 151 N. W. 920. The court held in those cases that after 
a partial loss, under a fire policy, which renders the building uninhabitable, the 
insured is not guilty of a breach of the vacancy clause of the contract where he 
permits the property to remain unoccupied pending the period during which the 
insurer is authorized to exercise his option to repair the damaged building. Ap- 
plying that principle, appellee argues thus: Proof of loss made June 27th. 
Appellant had thirty days, until July 27th, to exercise its option to repair. During 
this time the thirty-day vacancy clause was suspended; therefore time did not 
begin to run against the thirty-day vacancy clause until July 27th, and the resi- 
dence was destroyed on the 24th of August, within the thirty-day vacancy period. 

We do not decide whether the principle laid down by the Nebraska court 
meets our approval or not; it is not necessary to do so. We hold that the prin- 
ciple has no application where the evidence shows, as it does in this case, that 
within the thirty-day option period the insurance company waives the option by 
proceeding with and consummating an adjustment of the loss. That was done 
in this case, and the adjustment was concluded some days prior to the 25th of 
June, the date of appellant’s check covering the amount. The notation on the 
back of the proof of loss of its receipt by appellant on June 27th amounts to 
nothing as against the undisputed fact that appellant, or its authorized agent, 
had prior to that time received notice and proof of loss, and the loss had been 
adjusted. These facts were either undisputed or shown by the overwhelming 
weight of the evidence: Proof of loss furnished not later than the 11th of June. 
Instead of exercising its option to repair, appellant proceeded at once to adjust 
the loss with appellee’s agent and attorney. It was adjusted not later than two 
or three days before the 25th of June. On that date appellant issued its check 
for the amount of the loss agreed upon, This settlement was binding on appellee 
for the reasons above stated. Appellant’s thirty-day option to repair expired 
not later than July 11th. The second fire was on the 24th of August, more than 
thirty days after the expiration of appellant’s option to repair. However, looking 
at appellee’s position in the most favorable light, concede that appellant’s thirty- 
day option to repair did not begin to run until the adjustment had been agreed 
upon. This occurred a few days before the 25th of June, put it the 23d of June, 
adding the thirty-day option to that would take it to the 22d of August; the fire 
occurred on the 24th, therefore the property was vacant in violation of the 
vacancy clause for the space of two days. We do not think the facts of the case 
and the law justify that view. If there was any suspension of appellant’s option 
to repair, it began when proof of loss was made, which was not later than June 
11th, and ran for thirty days, and therefore ended not later than July 11th, and 
if there was a thirty-day vacancy clause it began to run on that date and expired 
not later than August 11th, thirteen days before the fire. 

[3] Appellant pleaded a violation of the ten-day vacancy clause as a defense; 
not the thirty-day clause. As we understand appellee, she contends that, having 
pleaded a violation of the ten-day vacancy clause, appellant is precluded from 
relying on the thirty-day clause. We fail to grasp the force of this position. 
The object of pleading is to give the adversary notice of the pleader’s case, so 
that he will know what he has to meet. Appellee, in attempting to meet appel- 
lant’s plea, undertook to show that the policy contained the thirty-day 
vacancy clause instead of the ten-day clause. Appellant, replying to that, says 
it does not make any difference which clause the policy contained; it was never- 
theless violated. 

The result is that the decree is reversed, and there is a decree here for 
appellant. E 


Reversed, and decree here for appellant. 
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PRINCE v. GRANITE STATE FIRE INS. CO. 
SAME v. COMMERCIAL UNION ASSUR. CO., Limited. 
Supreme Court of New Hampshire. Hillsborough. Feb. 7, 1933. 
164 Atlantic Reporter 765. 
1. INSURANCE. 


Where purchaser, without insured’s knowledge, took deed and fire policies 
in insured’s name, insured, having no interest in property, could not recover 
on policies, and hence purchaser could not recover in right of insured. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

2. INSURANCE. ; 

Rule that beneficially interested party may recover on fire policy to extent of 
his interest applies at most only where policy so provides or where insured has 
cause of action, and equitable title thereto has passed to assignee. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

4. INSURANCE. 

As respects validity of fire policies in which person named as insured had 

no insurable interest, parties’ rights under policies held fixed when loss occurred. 
, (For other cases, see Insurance, Dec. Dig. § 114.) 


Exceptions from Superior Court, Hillsborough; Woodbury, Judge. 

Separate actions by Arthur Prince, Harry C. Greene, plaintiff in interest, 
against the Granite State Fire Insurance Company and against the Commercial 
Union Assurance Company, Limited. Motions for nonsuits in both cases were 
denied, and defendants bring exceptions. 

Judgments for defendants. 

Two actions of assumpsit to recover for a fire loss. Trial by jury with 
verdicts for the plaintiffs, which were set aside by Woodbury, J., upon grounds 
not now material. At the close of the plaintiffs’ evidence the defendants moved 
for nonsuits, and excepted to the denial of their motions. The facts are stated 
in the opinion. 

Walter E. Kittredge, of Nashua, for plaintiffs. 

Thorp & Branch, of Manchester, for defendants. 


COLUMBIA INS. CO. v. ARTALE et al. 
Court of Chancery of New Jersey. March 10, 1933. 
164 Atlantic Reporter 864. 
2. INSURANCE. 


Where insured’s attorney knew that insurer had purchased mortgage under 
subrogation agreement in fire policy containing standard mortgagee clause, at- 
torney’s lien on judgment recovered for insured against insurer held subject to 
insurer's right to have mortgage satisfied out of insurance money (Comp. St. 
Supp. § 116-76). 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Syllabus by the Court. 

1. An attorney’s compensation lien on a judgment, under the Attorney’s Lien 
Act (Comp. St. Supp. § 116-76) is acquired subject to existing and khown 
equities. 

2. Taxed costs are awarded the client, but they belong to the attorney. 

Suit by the Columbia Insurance Company against Emanuele Artale and 
others. 

Decree for complainant in accordance with opinion. 

See, also, 108 N. J. Law, 240, 157 A. 157, 109 N. J. Law, 463, 162 A. 585. 

Arthur T. Vanderbilt, of Newark, for complainant. 

Joseph T. Lieblich, of Paterson, for defendants. 
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HALBREICH v. URBAINE FIRE INS. CO. OF PARIS, FRANCE. 
Supreme Court, Appellate Division, Second Department. March 2, 1933. 
262 New York Supplement 742. 
INSURANCE. 


Fraud held not proved in action on fire policy, where evidence concerned 
merely testimony on trial unrelated to fraudulent acts before trial. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Action by Oscar Halbreich against the Urbaine Fire Insurance Company of 
Paris, France. Judgment and order in favor of defendant, and plaintiff ap- 
peals. 

— and order reversed on the law and the facts, and a new trial 
granted. 

Argued before Lazansky, P. J., and Kapper, Carswell, Scudder and Tomp- 
kins, JJ. 

Alvin A. Berg, of New York City, for appellant. 

Almond D. Fisk, of New York City, for respondent. 

Per Curiam. 

Judgment and order reversed on the law and the facts, and a new trial 
granted, costs to abide the event, on authority of Halbreich v. Travelers’ Fire 
Insurance Company, — App. Div. —, 262 N. Y. S. 741, decided herewith. 

Here there was a defense of fraud pleaded, but there was no proof to 
sustain it. The evidence invoked as constituting fraud did not concern any- 
thing other than testimony on the trial, unrelated to alleged fraudulent acts 
prior to the trial. It was not proved that any alleged acts of fraud or false 
swearing were perpetrated on this defendant prior to the trial. Therefore there 
was no fraud proved within the defense pleaded. Joyce on Insurance (2d Ed.) 
vol. 5, § 3344, p. 5554, and cases cited. 

Capper, Carswell, Scudder, and Tompkins, JJ., concur. 

Lazansky, P. J., concurs in result. 


In re APPRAISAL OF LOSS AND DAMAGE TO BUILDING 
KNOWN AS 176-178 EAST MAIN STREET, AMSTERDAM, N. Y. 
County Court, Montgomery County. Jan. 5, 1933. 


263 New York Supplement 162. 
1. INSURANCE. 


Appointment of umpire under fire policies made without 5 days’ written 
notice required by statute is nullity (Insurance Law, § 121). 


(For other cases, see Insurance, Dec. Dig. § 571.) 
2. INSURANCE. 


Umpire should be totally disinterested, so that award under fire policy should 
honestly and fairly represent loss. 

(For other cases, see Insurance, Dec. Dig. § 571.) 
3. INSURANCE. 

Evidence established that appointment of umpire was without consent of 
appraiser named by insured, and that there was no ratification of appointment. 

(For other cases, see Insurance, Dec. Dig. § 571.) 
4. INSURANCE. 

Appraiser of loss under fire policy is not agent of party appointing him, and 
should be disinterested at all times. 

(For other cases, see Insurance, Dec. Dig. 570.) 
5. INSURANCE. 

Where parties to appraisal under fire policy proceed with knowledge of facts, 


they may not, after appraisal has been made, have appointment of appraisers 
vacated on ground appraisers were not disinterested. 


(For other cases, see Insurance, Dec. Dig. § 574[3].) 
6. INSURANCE. ‘ : 
Award made by appraiser named by insurance companies and umpire could 
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be collaterally attacked for fraud where facts disclosed that umpire was not 
appointed with consent of appraiser named by insured. 

(For other cases, see Insurance, Dec. Dig. § 574[2].) 

7. INSURANCE. 

Where award for fire loss signed by appraiser appointed by insurance com- 
panies and by umpire was nullity and umpire was not selected within 15 days as 
provided by policy, court could appoint umpire on proper application and notice by 
either party. 

(For other cases, see Insurance, Dec. Dig. § 571.) 

8. INSURANCE. 
Appraiser appointed to appraise fire loss may refuse to carry out duties at any 


time and party by whom he was appointed must thereupon appoint another ap- 
praiser. 

(For other cases, see Insurance, Dig. Dig. § 570.): 

Proceedings in the matter of the appraisal of the loss and damage to the build- 
ing known as 176-178 East Main Street, Amsterdam, N. Y., resulting from a fire 
on August 15, 1932. On motion to vacate appointment of umpire under fire in- 
surance policies, and for appointment of a new umpire. 

Orders in accordance with opinion. 

Harry V. Borst, of Amsterdam, for owner. 

Ainsworth & Sullivan, of Albany, for insurance companies. 

STEWART, Justice. 

Two motions have been made in this matter. 

The Buffalo Insurance Company of Buffalo, Northern Insurance Company of 
New York, Dubuque Fire & Marine Insurance Company, General Insurance Com- 
pany of America, Ohio Farmers Insurance Company, and New York Co-operative 
Underwriters, hereinafter referred to as the “insurance companies,” appearing 
specially by their attorneys, Ainsworth & Sullivan, ask the court to vacate an 
order granted by this court on November 5, 1932, appointing Thomas F. Kane 
of Amsterdam, N. Y., as umpire under the provisions of certain insurance policies 
insuring property at 176-178 East Main street, Amsterdam, N. Y. 

[1] Among the reasons advanced by the insurance companies for vacating 
the appointment of the umpire is that under the provisions of section 121 of the 
Insurance Law of the state of New York, an application. for the appointment of 
an umpire must be made on five days’ notice in writing. It appears that such 
notice was not given. An appointment without notice is a nullity and the insur- 
ance companies are entitled to an Order setting aside the appointment of an um- 
pire on November 5, 1932. 

At the time that the motion to set aside the appointment of the umpire was 
returnable before this court, and in the event that such appointment should be 
vacated by this court, the owner of the property moved for the appointment of an 
umpire, having given five days’ notice in writing of such application. 

The insurance companies object to such appointment upon the ground that 
the loss has already been appraised and an award made; that no appraisal pro- 
ceeding is pending and that this court is without jurisdiction to make such ap- 
pointment. 


There is submitted by the insurance companies a written agreement for an 
appraisal of the loss executed by the owner and by the insurance companies. A 
]. Benoit of Green Island, N. Y., and George Wilson of Amsterdam, N. Y., were 
appointed appraisers by this agreement, it appearing that Mr. Benoit was named 
by the insurance companies and Mr. Wilson by the owner. The reverse side of 
the agreement has a printed affidavit to be executed by the appraisers, and also a 
form for the selection of an umpire. The name of Benjamin Reiner is written in 
as the umpire and both the affidavit and the form for the appointment of an 
umpire are signed by the appraisers. 

It appears that the appraisers signed the affidavit of appraisal of September 
27, 1932, before Edward A. McCaffrey, a notary public, and also signed the blank 
for the appointment of an umpire on the same date. There is a sharp conflict as 
to what occurred at the time of the signing of the blank for the selection of an 
umpire. Mr. Wilson contends that Mr. Benoit asked him to sign in two places, 
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which he did, and at that time no name had been written in as the umpire; that 
thereafter Mr. Benoit wrote in the name of Mr. Reiner without the consent of 
Mr. Wilson. Mr. Benoit states that the name of Mr. Reiner had already been 
written in at the time that Mr. Wilson signed. 

From a reading of the affidavits submitted it would appear that there was no 
consent by Mr. Wilson to the appointment of Mr. Reiner. There are a number of 
circumstances which lead to this conclusion. Mr. Reiner is a resident of Albany. 
It is not disputed that he was unknown to Mr. Wilson; that his name was pro- 
posed by Mr. Benoit, and that Mr. Wilson had no time or opportunity to investi- 
gate the qualifications or interests of the proposed umpire. The selection of an 
umpire is of vital importance to the owner as well as to the insurance companies 
and it is hardly probable that an appraiser would consent to the appointment of 
an umpire whose name was proposed by the appraiser appointed by the insurance 
companies without knowing the umpire or without some investigation. 

It is not denied that before September 27th an offer was made by Mr. Benoit 
to compromise the matter by the payment of $18,000. Mr. Wilson’s estimate of 
the loss was in excess of $30,000. The amount of the award signed by Mr. Benoit 
and Mr. Reiner for damages to the building was $18,662. No statement of the 
items of this amount has been submitted, and it is claimed by Mr. Wilson that 
no such statement was ever submitted to him. Mr. Wilson states that Mr. Reiner 
has frequently acted on behalf of the insurance companies and for the general 
adjustment bureau and that his interest is with the insurance companies. This 
statement is not denied. Even if it should be denied, the fact that an itemized 
statement has been submitted as a part of the affidavit of Mr. Wilson giving in 
detail the items of loss with a total of over $30,000, and the fact that the award 
as signed by Mr. Benoit and Mr. Reiner is only slightly larger than the original 
offer made by Mr. Benoit, is some proof that Mr. Reiner was not a disinterested 
umpire. Mr. Wilson states that various threats were made to compel him to sign 
the award with Mr. Benoit and Mr. Reiner. These statements are denied by Mr. 
Benoit but not by Mr. Reiner, and in that connection it appears that the award 
was signed on October 28th, but not mailed to Wilson until November 9th. No 
explanation of this delay is given and it was during this time that Mr. Wilson 
states he was urged to sign the award.. 

[2] An umpire should be totally disinterested in order that the award should 
honestly and fairly represent the loss, and there is a grave question as to whether 
Mr. Reiner is such an umpire. The owner is not entitled to the appointment of 
another umpire by the court upon the ground that Mr. Benoit was not disinterested. 
but these facts have a hearing upon the question as to whether Mr. Wilson or 
Mr. Benoit is stating the truth as to what occurred when the form for the 
appointment of an umpire was signed. 

[3] For the reasons stated it appears that the appointment of Mr. Reiner was 
without the consent of Mr. Wilson, and sufficient facts have not been presented to 
show a ratification of the appointment. 

[4, 5] Both parties complain that the appraiser selected by the other party 
is not disinterested. An appraiser is not the agent of the party appointing him and 
should be disinterested at all times. These parties were willing to proceed, how- 
ever, with knowledge of the facts and cannot now complain of the loss of an 
alleged right to have the appointment of the appraisers vacated on the ground 
that they are not disinterested. 


[6, 7] There remains only the question as to the jurisdiction of this court to 
appoint an umpire. 


Mr. Reiner not having been appointed an umpire in accordance with the pro- 
visions of the policies, an award signed by him is a nullity, and, under the pro- 
visions of the insurance policies, an umpire not having been selected within 
fifteen days, this court has authohrity to appoint, upon application of either party, 
upon five days’ written notice having been given. 

A court has always jurisdiction to set aside a judgment where fraud has been 
practiced in the act of obtaining the judgment, even where the judgment is at- 
tacked collaterally. Baker v. Byrn, 89 Hun, 115, 35 N. Y. S. 55; Ward v. Town of 
Southfield, 102 N. Y. 287, 6 N. E. 660; Mandeville v. Reynolds, 68 N. Y. 528. 

An award made by an appraiser and an umpire where the umpire was not 
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appointed with the consent of the other appraiser is a fraud upon the owner of 
the property and such an award may be collaterally attacked. 

No case has been cited, nor has this court been able to find any authority to 
the effect that the remedy of the owner is solely an action to set aside the award. 
If there was no selection of an umpire by the appraisers, there can be no award, 
as Mr. Wilson has not concurred in the award. 

The owner should not be deprived of his right to proceed with the appraisal 
as provided in the policies. An appraisal cannot be terminated without the con- 
sent of the owner by the facts here disclosed. 

[8] An appraisal has not been made as the award was signed by an umpire 
not selected by the appraisers. Mr. Benoit states that he is no longer qualified to 
act and refuses to act further as an appraiser. An appraiser may refuse to carry 
out his duties at any time. The remedy of the insurance companies is to appoint 
another appraiser. 

Orders in accordance with this opinion may be submitted to me on January 9, 
1933, at 10 a. m., at which time an umpire will be named by the court. 


MILLER v. HOME INS. CO. 
Superior Court of Pennsylvania. March 3, 1933. 
164 Atlantic Reporter 819. 
1. INSURANCE. 


As respects prorating, whether there existed double insurance on property 
held question of law. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

That policy sued on indemnified against loss by tornado, and another policy 
covering same premises and assured indemnified against loss by fire and tornado 
held to constitute double insurance under prorating clause. 

“Double insurance” takes place when the assured makes two or more 
insurances on the same subject, the same risk, and the same interest. 
Though the policy sued on indemnified against loss by tornado, and the 
second policy indemnified against loss by fire and tornado, the risk was the 
same, it being provided in the policy sued on that, if there was any other 
tornado insurance, whether valid or not on the premises, the insurer was 
to be liable only for a pro rata share of the loss; the parties having the 
right to determine what shall be considered the same risk. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

3. INSURANCE. 

Parties may by agreement determine what shall be considered the same risk,. 
as respects insurer’s liability when double insurance is carried. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Court of Common Pleas, Cumberland County; Fred S. Reese, 
President Judge. 

Action by Joseph L. Miller against the Home Insurance Company. From a 
judgment in favor of plaintiff, defendant appeals. 

Reversed, with direction. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Caleb S. Brinton and F. J. Templeton, both of Carlisle, and Horace Michener 
Schell, of Philadelphia, for appellant. 

E. M. Biddle, Jr., of Shippensburg, and Wm. R. Johnston, of Carlisle, for 
appellee. 


ROSSI v. FIREMEN’S INS. CO. OF NEWARK, N. J. 
Supreme Court of Pennsylvania. Nov. 28, 1932. 


165 Atlantic Reporter 16. 
2. INSURANCE. 


Evidence, in action on fire insurance contract, established understanding that 
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insurer’s agent was to keep insured’s property covered, authorizing agent to replace 
canceled policies without consulting insured. 

(For other cases, see Insurance, Dec. Dig. § 110.) 

5. INSURANCE. ; 

Dual agency of person acting as agent for insured in keeping his property 
insured, and as agent of insurer in making insurance contract after procuring 
authorization, held not to invalidate temporary insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 109.) 

7. INSURANCE. 

Evidence in suit on temporary fire insurance contract sustained finding both 
insured and insurer assented to agent’s acting for both parties in rewriting can- 
celed policies. 

(For other cases, see Insurance, Dec, Dig. § 110.) 

8. INSURANCE. ans . 

Agent’s acceptance, on insurer’s authorization, of offer he made in behalf of 
insured to rewrite fire policies canceled by insolvency of insurer, made binding 
preliminary contract, rendering insurer liable for loss occurring before delivery of 
policies. : ; 

Such acceptance made binding temporary insurance contract, since it 

is not necessary that all the details of the contract that are finally to be 

expressed in the policy should be specified, it being sufficient if the inten- 

tion of the parties to the contract in these particulars can be gathered, 
from the circumstances of the case. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

9. INSURANCE. f 

That local agent’s telegram, informing insurer’s home office regarding re- 
writing of canceled policies, did not mention rate and amount of premium, held 
not fatal to formation of temporary contract, since agreement to pay reasonable 
premium will be implied. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

10. INSURANCE. 

Payment of premium before loss occurred held not necessary to validity of 
temporary insurance contract covering unexpired term of canceled policies. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

11. INSURANCE. . , ; 

Local agent’s telegram to insurer’s home office regarding insuring of all lia- 
bility under unexpired terms of canceled policies evidenced existence of tem- 
porary insurance contracts in force until written policies were issued. 

: (For other cases, see Insurance, Dec. Dig. § 132.) 
12. INSURANCE. , 

Preliminary insurance contract evidenced by written memorandum is valid and 
effective, though loss occurs before policy is issued. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

13. INSURANCE. 


Statute providing that insurance policies, when “subscribed and attested, shall 
be obligatory,” held not to invalidate temporary oral insurance contracts intended 
to be effective only until execution of formal policy (40 PS § 440). 

Act of May 17, 1921, P. L. 682, § 317 (40 PS § 440), provides that 
policies of insurance may be made either with or without seal, and when 
subscribed and attested by designated officers “shall be obligatory on the 
company.” 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

. INSURANCE. 


__In absence of charter or statutory regulations forbidding them, oral contracts 
insurance are valid. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 
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15. INSURANCE. 

Statutes providing that stock company should not issue policies other than 
those of standard form set forth therein held not to invalidate temporary oral 
contracts of insurance (40 PS §§ 657, 658). 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

Appeal from Court of Common Pleas, Elk County; Eugene H. Baird, Presi- 
dent Judge. 

Action by Giacinto Rossi against the Firemen’s Insurance Company of Newark, 
New Jersey. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Charles J. Margiotti and Edward Friedman, both of Punxsutawney, and 
John G. Whitmore, and A. J. Straub, both of Ridgway, for appellant. 

Joseph L. Trambley, of Johnsonburg, Driscoll & Gregory, of St. Marys, and 
John H. Cartwright, of Ridgway, for appellee. 


SOLOMON et al. v. UNITED STATES FIRE INS. CO. OF NEW YORK. 
No. 7181. 
Supreme Court of Rhode Island. March 10, 1933. 
165 Atlantic Reporter 214. 
1. INSURANCE. 


Language of standard fire policy, being prescribed by statute, should not be 
extended by construction. 

(For other cases, see Insurance, Dec. Dig, § 146[4].) 

2. INSURANCE. 

Insured could not recover on fire policy for damage by smoke and soot, 
caused by fire issuing from oil burning furnace; such damage being direct, prox- 
imate result of intentional fire (Gen. Laws 1923, c. 258). 

(For other cases, see Insurance, Dec. Dig. § 421.) 

3. INSURANCE. 

Insured’s right to recover on fire policy for damage by smoke and soot was 
law question for court, where facts were undisputed. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Exceptions from Superior Court, Washington County; G. Frederick Frost, 
Judge. 

Consolidated actions by Lewis Solomon and others against the United States 
Fire Insurance Company of New York. Defendant’s motion for a directed ver- 
dict was granted, and plaintiffs bring exceptions. 

Exceptions overruled, and case remitted, with direction. 

John P. Beagan and P. Henry Quinn, both of Providence, for plaintiffs. 

Sherwood & Clifford and Sidney Clifford, all of Providence, for defendant. 

Stearns, Chief Justice. 

‘The above-entitled case. is a consolidated case resulting from the consolida- 
‘tion for trial by stipulation of parties and by the order of the superior court of 
seventeen actions. These cases are actions on fire insurance policies of standard 
form to recover for damage by smoke and soot to the plaintiffs’ building and the 
contents thereof. Each policy insured plaintiffs against all direct loss or damage 
by fire. Attached to and a part of each policy was a permit allowing the insured 
to use an oil-burning system in the premises in consideration of the compliance 
by him with certain warranties with respect to the quality and storage of the oil 
used. 

The facts are undisputed. Plaintiffs owned and conducted a department store 
in Westerly. The building was heated by an oil burning furnace which was con- 
trolled by a thermostat located on a wall of the first floor of the store near the 
entrance. About 7 o'clock on the morning of December 17, 1927, smoke was ob- 
served issuing from the windows of the store. The fire alarm was sounded, and 
the fire department and plaintiffs soon arrived at the store. The building was 
found to be filled with smoke to such an extent that it was impossible to remain 
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in the store. At plaintiffs’ request, no water was turned on by the firemen, as it 
was thought that the smoke came from the furnace in the basement of the build- 
ing. The door to the basement in the rear alleyway was forced open, and several 
firemen accompanied by plaintiffs’ son entered the basement, At they walked 
into the smoke-filled basement, they saw, through a window in a partition wall, 
that flame was issuing from the rear of the furnace. Unable to remain because 
of the dense smoke, they returned to the street in front of the store. The chief 
of the fire department testified that before they left the basement the flame 
flared up about three times and then ceased, and there was darkness. In the 
meantime the man who a few days before had installed the thermostat arrived 
on the scene, rushed into the store, pulled the thermostat from the wall, and 
thereby shut off the oil supply of the furnace. The fire at once went out, the 
doors and windows were then opened, and the smoke and soot was blown out of 
the building. 

An examination of the furnace disclosed the fact that the front door was 
open, and that more than half of the smoke pipe which connected the rear of the 
furnace with the chimney had fallen away from the furnace on to the floor while 
the rest of the smoke pipe was still suspended from the ceiling. There was no 
ignition of the building or its contents. All the damage was caused by smoke 
and soot. 

At the conclusion of plaintiffs’ evidence defendant rested its case and moved 
for the direction of a verdict. This motion was granted. The case is here on 
plaintiffs’ exceptions to the refusal to submit the case to the jury and to the di- 
rection of a verdict for defendant. mi 

The fundamental question is whether plaintiffs’ damage was caused by smoke 
and soot from what is known as a “hostile fire” as distinguished from a “friendly 
fire.” Defendant admits its liability for damage caused by the former, but not 
by the latter. Plaintiffs maintain that, since the flames escaped from the limits 
within which they were intended to be confined, the fire was hostile. Defendant 
contends that, although the flames escaped from their normal limits, nevertheless 
nothing was ignited or burned outside of the furnace which caused the plaintiffs’ 
damage, and that such damage was caused by smoke and soot from a fire which 
was not hostile but friendly. 

Certain facts are to be noted. There was only one fire which was kept burn- 
ing in the place where it was intended to be by a continuous supply of fuel which 
was constantly running into the furnace. The combustion of the oil was in the 
furnace, and the flame, smoke, and soot were the natural results of such combus- 
tion, Neither the building nor its contents were ignited. The flame from the 
broken smoke pipe did not originate outside the furnace. There is no evidence 
that such outside flame produced any additional or separate smoke or soot. When 
the automatic supply of oil was discontinued, the fire in the furnace ceased, and 
the production of smoke and soot came to an end. The fire consumed only what 
was intended to be consumed. It was extinguished merely by the discontinuance 
of the supply of fuel. 

[1] The language of the standard policy is not the language of the insurer: it 
is prescribed by statute, and hence should not be extended by construction. All 
direct loss or damage by fire is not covered by this policy. Chapter 258, Gen 
Laws 1923, “Of Insurance Policies,” makes many exceptions to the direct losses 
which otherwise would be recoverable; for example, one exception is that the in- 
surer shall not be liable for loss caused directly or indirectly by explosion of any 
kind, unless fire ensues and in that event for the damage by fire only. 


[2, 3] In the instant case the door of the furnace was found to be open and 
part of the lining of the door was lying on the floor. If the separation of the 
smoke pipe and the opening of the furnace door were caused by an explosion, the 
statutory provision would govern, and there could be no recovery for smoke and 
soot which escaped into the building. Assuming that there was no explosion 
‘ the question then is: Was the fire “hostile” or “friendly?” This characteriza- 
tion of fires in insurance cases first appears, so far as we are aware, in Way v. 
Abington Mutual Fire Ins. Co., 166 Mass. 67, 43 N. E. 1032, 1033, 32 L. R. A. 608, 
55 Am. St. Rep. 379, decided in 1896. In that case a fire lighted in a stove ignited 
the soot which had accumulated in the flue and the chimney, smoke from the 
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burning soot escaped into several rooms in the building, and caused damage to 
tobacco stored therein. It was held that this was a loss by fire which was covered 
by a policy insuring the property against all loss or damage by fire. The court 
says: “We are inclined to the opinion that a distinction should be made between 
a fire intentionally lighted and maintained for a useful purpose in connection 
with the occupation of a building, and a fire which starts from such a fire, with- 
out human agency, in a place where fires are never lighted nor maintained, al- 
though such ignition may naturally be expected to occur occasionally, as an in- 
cident to the maintenance of necessary fires, and although the place where it oc- 
curs is constructed with a view to prevent damage from such ignition. A fire in 
a chimney should be considered rather a hostile fire, than a friendly fire; and as 
such, if it causes damage, it is within the provisions of ordinary contracts of fire 
insurance.” In that case there were two distinct fires, one intentional, the other 
accidental, and, as plaintiff's damage was caused by the accidental fire, a recovery 
was allowed. The distinction thus made between fires causing damage seems to 
be reasonable and to result in a proper consideration of the rights of both the 
insurer and the insured. 
In Richards on Insurance (4th Ed.) § 217, the author summarizes the law as 
follows: “Loss by fire means the result of the ignition of the property insured or 
of some substance near to it. Thus, the: action of fire in charring, scorching, 
cracking, smoking or heating may be included though no flame be seen, Again, 
it is said that if the fire is in no respect a hostile fire, that is, if the fire itself does 
not pass beyond the limits assigned for it, as, for example, a stove, furnace, 
lamp, oil burner, or similar receptacle intended to hold fire, then the results of 
smoke and heat, where there is no ignition outside the agencies employed, are 
not covered by the policy, nor is damage by any degree of heat alone without 
flame or glow covered. If the fire, however, extend beyond the place where it 
belongs it becomes a hostile fire, which indeed, is the peril insured against.” 

In the leading case of Austin v. Drew, 4 Camp. 360, the property insured was 
a factory of seven or eight stories; on the ground floor there was a stove con- 
nected with a chimney which went to the top of the building. In this chimney 
was a register which had to be opened when there was a fire in the stove. A 
servant forgot one morning to open this register, and as a result smoke and heat 
escaped into a room where sugar was drying, and the sugar was damaged. It 
was held that no recovery could be had on the policy of fire insurance, as there 
was no fire, except in the stove and the flue, as there ought to have been, and the 
loss was occasioned by heat. The court also stated that the fire was never ex- 
cessive and was always confined within its proper limits; that, had the fire been 
brought out of the flue, and had anything been burnt, the insurance company 
would have been liable. In an interesting article entitled: “The meaning of fire 
in an insurance policy,” 24 Harvard Law Review, p. 119, the decisions since Austin 
v. Drew are considered. 
The damage in the case at bar was caused by one fire which was intentional 
and within the place where it was intended to be. The fact that this fire was ex- 
‘cessive and that flame for a short time was seen to be outside the furnace did 
not change the nature of the fire. The material consumed and the combustion 
thereof was not accidental; it was intentional. The fire was immediately put out 
by shutting off the supply of fuel, The flame outside the furnace was merely an 
‘extension of the flame within the furnace, and was subject to one and the same 
‘control. No second fire resulted from the intentional fire. 


We are of the opinion that, as the damage was the direct and proximate re- 
‘sult of an intentional fire, plaintiff is not entitled to recover. As the facts are 
undisputed, the question is one of law. The refusal to submit the case to the jury 
was correct, as was also the direction of the verdict. Decisions precisely in 
point are few. In accord with our decision see Lavitt v. Hartford County Mu- 
tual Fire Ins. Co., 105 Conn. 729, 136 A. 572; Hansen v. Le Mars Mutual Ins. 
Ass’n, 193 Iowa, 1, 186 N. W. 468, 20 A. L.-R. 964, and notes on the Hanson Case 
in 20 A. L. R. 964; Cannon v. Phoenix Ins. Co., 110 Ga. 563, 35 S. E. 775, 78 Am. 
St. Rep. 124. Cases to the contrary are Coryell v. Old Colony Ins. Co., 118 Neb. 
at page 312, 224 N. W. 684, 229 N. W. 326, 68 A. L. R. 222; O’Connor v. Queen 
Ins. Co., 140 Wis 388, 122 N. W. 1038, 1122, 133 Am. St. Rep, 1081, 17 Ann. Cas. 
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1118, 25 L. R. A. (N. S.) 501. It is to be noted that both of the last-mentioned 
cases were decided by divided courts. 

[4] It is a matter of common knowledge that the use of oil as a fuel for 
furnaces has become common only in the last few years, and that damage from 
the escape of smoke and soot from such a fuel as oil is not infrequent. The stat- 
ute (chapter 258) authorizes the adding to or the modifying of the provisions of 
the standard form of policy by riders to be attached thereto. If protection from 
smoke and soot from a furnace fire is desired by the insured, it can be readily 
obtained by paying the premium for the additional risk. 

The plaintiffs’ exceptions are ov erruled, and the consolidated case is remitted 


to the superior court, with direction to enter judgment for each defendant on 
the directed verdict. 


BRITISH GENERAL INS. CO., LIMITED, OF LONDON. ENGLAND vy. 
STAMPS et al. No. 1063. 
Court of Civil Appeals of Texas. Eastland. Feb. 17, 1933. 
Rehearing Denied March 10, 1933. 
57 Southwestern Reporter (2d) 638. 
1. INSURANCE. 
Husband may procure fire insurance policy on community property in his own 
name without violating sole and unconditional ownership provision of policy. 
(For other cases, see Insurance, Dec. Dig. § 282[5].) 
2. INSURANCE. 
Change in insured’s title to community property by divorce decree held not 
so material and substantial as to work forfeiture of fire policy thereon. 
(For other cases, see Insurance, Dec. Dig. § 328[2].) 
3. INSURANCE. 


Insurer accepting divorced husband’s proof of loss and paying him half of 
amount of fire policy on community property in full settlement of his claim 
waived forfeiture of policy for change in title to property by divorce decree. 

(For other cases, see Insurance, Dec. Dig. § 399.) 

4. INSURANCE. 


Insurer, without knowledge of insured’s divorce proceeding, did not waive 
forfeiture for change in title to community property insured by retaining premium 
and failing to cancel policy after divorce decree. 

(For other cases, see Insurance, Dec. Dig. §§ 390, 392[1].) 

5. INSURANCE. 


Insured’s divorced wife held entitled to maintain suit on fire policy covering 
community property, though insurance contract was personal and did not run with 
land. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

6. INSURANCE. 


Insurer paying insured half of amount of fire policy on personalty owned by 
him and his divorced wife waived forfeiture of policy for change in title by 
divorce decree. 

(For other cases, see Insurance, Dec. Dig. § 399.) 

7. INSURANCE. 


Uncontradicted evidence that insurer paid insured half of amount of fire 
policy for his interest in community property insured on his proof of loss, show- 
ing value thereof to exceed amount of insurance, supported finding that amount 
paid was value of his divorced wife’s interest. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from District Court, Eastland County; Geo. L. Davenport, Judge. 
Action by Clara Rose Stamps and husband against the British General In- 


surance Company, Limited, of London, England. Judgment for plaintiffs, and de- 
fendant appeals. 


Affirmed. 


T. M. West and Nat L. Hardy, both of San Antonio, for appellant. 
J. D. Barker, of Cisco, for appellees. 
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HOME FIRE & MARINE INS. CO. v. SWANNER. No. 3974. 
Court of Civil Appeals of Texas. Amarillo. March 8, 1933. 
57 Southwestern Reporter (2d) 1130. 
INSURANCE. 


Where trust deed authorized appointment of substitute trustee, on trustee’s 
refusal to sell property, and trustee was not requested to sell, and never refused 
to exercise power of sale, appointment of substitute trustee was unauthorized and 
his sale invalid, so that purchaser was not sole owner of property within require- 
ment of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 282[7].) 

Appeal from Lubbock County Court; E. L. Pitts, Judge. 

Suit by H. T. Swanner against the Home Fire & Marine Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Judgment reversed, and cause remanded. 

Bledsoe, Crenshaw & Dupree, of Lubbock, for appellant. 

Levens, McWhorter & Howard, of Lubbock, for appellee. 


GLENS FALLS INS. CO. et al. v. BENDY et al. No. 1633—6049. 
Commission of Appeals of Texas, Section A. March 15, 1933. 
58 Southwestern Reporter (2d) 1. 
1. INSURANCE. 


Provision invalidating fire policy upon insured’s acquiring notice of mortgage 
foreclosure proceeding may be waived. 

Fire insurance policy contained provision that entire policy, “unless 
otherwise provided by agreement endorsed hereon or added hereto, shall 
be void if * * * before a fire occurs the insured” obtains or receives 
information “that foreclosure proceedings have been commenced or that 
notice has been given or posted of sale of any property covered by this 
policy by virtue of any mortgage or trust deed.” 

(For other cases, see Insurance, Dec. Dig. § 372.) 

2. INSURANCE. 

Insurers’ receipt and retention of past-due and unearned premiums after fire 
and with knowledge of breach of condition against mortgage foreclosure, render- 
ing policies void, held waiver of breach. 

Facts disclosed that the agents of the insurers under the fire policies, 
after the fire and after acquiring knowledge of commencement of fore- 
closure proceedings, collected past-due and unearned premiums, and that 
insurers accepted such premiums and retained them until commencement 
of suit on policies when they tendered back the premiums with interest. 
(For other cases, see Insurance, Dec. Dig. § 392[6].) 


Error to Court of Civil Appeals of Ninth Supreme Judicial District. 

Separate suits by C. C. Bendy and others, a partnership, composed of C. C. 
Bendy & Sons, against the Glenn Falls Insurance Company, against the New Jer- 
sey Insurance Company, and against the Norwich Union Fire Insurance Company, 
consolidated and tried together, wherein certain parties intervened. Judgment in 
favor of the plaintiffs was affirmed by the Court of Civil Appeals [39 S.W.(2d) 
628], and the defendants bring error. 

Affirmed. 

Gill, Jones & Tyler, of Houston, for plaintiffs in error. 

A. D. Lipscomb, A. Ludlow Calhoun, D. C. Marcus, B. F. Pye, Howth, 
Adams & Hart, and Elton Cruse, all of Beaumont, for defendants in error. 

Critz, Judge. 


The opinion, in this case, of the Court of Civil Appeals is reported at 39 
S.W.(2d) 628. We refer to that opinion for a full statement. 

It seems from the record before us that C. C. Bendy & Sons carried fire 
insurance to the extent of $3,000 on one hollow tile building, and $7,500 on certain 
machinery, equipment, and personal property located in such building. The insur- 
ance was carried by Glenn Falls Insurance Company, New Jersey Insurance Com- 
pany, and Norwich Union Fire Insurance Company. The property was destroyed 
by fire, and, on the refusal of the three insurance companies to pay the loss. 





Fire] Glens Falls Ins. Co. et al. v. Bendy et al. 147 


separate suits were filed against each of them. The three suits were very properly 
consolidated and tried as one suit, and this appeal is from the consolidated suit. 
We make no statement of the pleadings, but it is sufficient to say that they are 
comprehensive enough to raise the issues here discussed. 

The three insurance companies denied liability on the policies on the ground 
that a certain provision thereof had been violated. The pertinent portion of such 
provision reads as follows: “This entire policy, unless otherwise provided by 
agreement endorsed hereon or added hereto, shall be void if * * * before a 
fire occurs the insured shall obtain or receive information that foreclosure pro- 
ceedings have been commenced or that notice has been given or posted of sale 
of any property covered by this policy by virtue of any mortgage or trust deed.” 

The insurance companies pleaded facts which showed as a matter of law 
that the foregoing provision of the three policies here sued on had been breached 
prior to the fire in such a manner as to void them. Also the undisputed facts 
sustain such defense, unless it has been waived by the insurance companies by 
circumstances which we shall later discuss and decide. 

The record shows that the policies here sued on were issued to Bendy & Sons 
on August 17, 1928. Each contained the provision above quoted. On August 24, 
1928, Steadman Fruit Company, who is an intervener in this suit, instituted a 
suit in the district court of Jefferson county, Tex., against Bendy & Sons, the 
insured, for $2,500, and for foreclosure of a chattel mortgage on certain of the 
personal property covered by the policies in suit. Citation was duly issued and 
served. On October 12, 1928, after the suit by the fruit company had been filed 
and citation issued and served, the property burned. 

On October 13, 1928, R. E. Smith & Sons, local agents for the three insurance 
companies, being also the agents who had issued the policies, were notified of 
the loss, and about the same time received notice of the suit that had been filed 
by the fruit company against Bendy & Sons. 

The record then shows that the total amount of the premiums of the thre= 
policies in suit was $198.50. Of this amount $184.79 remained unpaid at the time 
of the fire. The dates we have given demonstrate that a large part of these un- 
paid premiums were unearned. After the fire and with full information of the 
foregoing facts, R. E. Smith & Co. demanded of Bendy & Sons the payment of 
the balance due as premiums on the above policies. This demand covered both 
earned and unearned premiums. Bendy & Sons promptly complied with this re- 
quest and paid such money to the agents. This payment was made on October 16, 
1928, just four days after the fire. 

-[1, 2] We conclude as a matter of fact, as well as of law, in favor of the 
judgment of the trial court, which was against the insurance companies, that the 
companies themselves received the above premiums so paid to their agents after 
the fire and retained the money for more than four months after they were fully 
apprised of the facts above stated. This conclusion is based upon the following 
undisputed facts: The fire occurred on October 12, 1928; the local agents were 
notified on October 13, 1928. They immediately demanded payment of the balance 
due on the premiums; the insured complied with such demand on October 16, 
1928; the insurance companies refused payment of the policies very shortly after 
the happening of the above events; and when they filed their answers in the 


district court on February 28, 1929, the three insurance companies tendered back 
the premiums paid with interest. 


The record shows that the insurance companies themselves had full notice of 
the breach of the policies urged as a defense herein very shortly after the fire. 
With full notice of these facts they themselves received the premiums collected 
by their agents and retained them until the time above stated. We conclude as a 
matter of law that the insurance companies received the premiums from their 
agents, because in their answers they simply tender into court the premiums so 
paid, with legal interest from the date of payment. This certainly amounted to an 
acknowledgment that they had received such premiums. Also the insurance com- 
panies made no effort whatever to show that they had not received and retained 
the premiums paid to their agents after the fire. Such a record certainly justifies 
the conclusion that the insurance companies received the premiums paid to their 
agents and retained the same for more than four months after they had full 
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knowledge of the breach of the clause in the policies relied on as a defense to 
this suit. 

The above-quoted clause in the three policies of insurance here sued on void- 
ing such policies in the event of the happening of the thing therein mentioned 
was and is a valid fire insurance contract provision. However, it is certainly a 
provision that can be waived by the insurer. 

It is our opinion that the collection of the past-due and unearned premiums 
after the fire, and their retention by the insurance companies themselves for more 
than four months after they knew of such fire and after they knew of the fore- 
closure proceedings above mentioned, constituted in fact as well as in law a 
waiver of the breach pleaded by them as a defense herein. 14 R. C. L. p. 1192, 
paragraph 368. 

The conclusion we have reached on the matter above discussed makes it 
unnecessary for us to decide the question as to whether the local agents them- 
selves can bind the insurance companies to a waiver after the fire where the act 
of the local agent is not ratified by the principal. 

We recommend the judgment of the Court of Civil Appeals, which affirms the 
judgment of the district court, be affirmed. 

Cureton, Chief Justice. 

Judgments of the district court and Court of Civil Appeals are both affirmed, 
as recommended by the Commission of Appeals. 


EXPORT INS. CO. OF NEW YORK v. AXE et al. No. 1385—5985. 
Commission of Appeals of Texas, Section B. March 15, 1933. 
58 Southwestern Reporter (2d) 39. 
1, INSURANCE. 

Under evidence in suit on fire policy covering gin buildings and machinery, 
machinery held realty within statute making policy liquidated demand if total loss 
occurs (Rev. St. 1925, art. 4929). 

Evidence showed that engine and machinery were attached to build- 
ing, were stationary, and intended to be permanent fixtures; that gin 
stands were attached to sills set in concrete in floor and there was no part 
thereof that was not attached as part of real estate; and that engine was 
set in concrete foundation and machinery attached to concrete sieves, not 
removable without taking foundation apart. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE. 

Statute making fire policy liquidated demand if total loss of realty occurs 
becomes part of every such policy, notwithstanding policy provides that certain 
property shown to be realty should be deemed personalty (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

4. INSURANCE. 

Where loss is total, proof of loss and appraisement as contemplated by fire 
policy are unnecessary as prerequisite to suit. 

(For other cases, see Insurance, Dec. Dig. § 612[2, 3].) 


Error to Court of Civil Appeals of Eleventh Supreme Judicial District. 

Suit by John and Carl Axe and others against the Export Insurance Company 
of New York. A judgment for plaintiffs was affirmed by the Court of Civil Ap- 
peals [36 S.W.(2d) 572], and defendant brings error. 

Affirmed. 

Cox & Hayden, of Abilene, and Thompson, Knight, Baker & Harris and Will 
C. Thompson, all of Dallas, for plaintiff in error. 

Scarborough, Ely & King, of Abilene, for defendants in error. 
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MARINE 


MARINE TRANSIT CORPORATION vy. NORTHWESTERN FIRE 
& MARINE INS. CO. et al. No. 13248. 
District Court, E. D. New York. Feb. 7, 1933. 
2 Federal Supplement 489. 
1. INSURANCE. 

Tower’s liability policy covered assured’s liability for loss of cargo of barge 
towed by insured tug. 

(For other cases, see Insurance, Dec. Dig. § 411.) 

2. INSURANCE. 

Tower’s liability insurer, failing to advise assured of intent to disclaim liability 
for counsel fees and disbursements in proceedings against assured for loss of 
cargo of barge towed by insured tug, waived policy requirement of insurers writ- 
ten consent to employment of counsel. 

(For other cases, see Insurance, Dec. Dig. § 488.) 

3. INSURANCE. 

Tower’s liability insurer held liable for reasonable counsel fees and disburse- 
ments in proceedings against assured for loss of cargo of barge towed by insured 
tug. 

(For other cases, see Insurance, Dec. Dig. § 488.) 

4. INSURANCE. 

Insurance contract, prepared by assurzd’s brokers, is not to be most strongly 
construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Warranty in cargo insurance and carrier’s liability policy that assured would 
assume no liability not imposed by law held not violated by issuing bill of lading 
whereby assured assumed liability for its own negligence; where policy also pro- 
vided that assured should not be prejudiced by negligence clause in bills of lad- 
ing (Harter Act [46 USCA §§ 190-195]). 

(For other cases, see Insurance, Dec. Dig. § 411.) 

6. INSURANCE. 

Carrier’s liability insurer held liable for loss of cargo of barge because of 
tug’s negligence to extent that it was not covered by tower’s liability policy, though 
assured owned both barge and tug. 

(For other cases, see Insurance, Dec. Dig. § 411.) 

7. INSURANCE. 

Secondary liability of carrier’s liability insurer for loss of cargo of barge 
because of negligence of tug, insured against tower’s liability claims by another 
company, extended to counsel fees and disbursements incurred by insured in de- 
fense of cargo owner’s damage suit. 

(For other cases, see Insurance, Dec. Dig. § 488.) 

In Admiralty. Libel by the Marine Transit Corporation against the North- 
western Fire & Marine Insurance Company and another. 

Decree for libelant. 

William J. Mahar, of New York City, for libelant. 

Purdy & Purdy, of New York City, for respondent Northwestern Fire & 
Marine Ins. Co. 

Bigham, Englar, Jones & Houston, of New York City (George S. Brengle and 
Henry N. Longley, both of New York City, of counsel), for respondent Globe & 
Rutgers Fire Ins. Co. 

Byers, District Judge. 

The libelant seeks to recover, from either or both of the respondents, $28,132.23 
being the amount which it has paid in satisfaction of a decree rendered against it in 
behalf of Louis Dreyfus & Co., plus the sum of $5,814.03, counsel fees and dis- 
bursements incurred, making in all the sum of $33,946.26, with interest from 
April 14, 1932. 





150 The Insurance Law Journal, Vol. 81 [July, 1933 


The cause in which that decree was rendered is reported in 49 F. (2d) 215, 
and the facts (as stated in the opinion of the Circuit Court of Appeals) which 
gave rise to the liability are as follows: 

Dreyfus & Co. shipped 19,200 bushels of wheat upon the barge Edward A. 
Ryan, at Buffalo, for delivery at New York. The Ryan, with two other barges, 
was in tow of the tug Gerald A. Fagan on September 25, 1928, when, on enter- 
ing the government lock at Troy, New York, the Ryan came in contact with 
the guard wall, and sank with its cargo. 

A libel in rem was filed against the Fagan and in personam against the 
Marine Transit Corporation, the carrier, with the result that a decree was entered 
in favor of Dreyfus & Co. as stated. 

[1] The libelant in this cause procured from the Globe & Rutgers Fire 
Insurance Company a policy of insurance covering the tug Fagan against tower's 
liability claims, and on September 13, 1928, it declared the said shipment of grain 
to the Northwestern Fire & Marine Insurance Company under its open policy 
dated April 18, 1928, covering its legal liability as a carrier. 

This libelant was the owner of the tug Fagan and the barge Ryan, and 
the question for determination is where the ultimate loss should fall. 

In the brief filed for the Globe & Rutgers Company, it is conceded that the 
cargo loss was occasioned by the negligent navigation of the tug Fagan, and 
thus all questions of fact are eliminated from the case, and the decision will 
involve only questions of law arising under the contracts of the parties. 

Eaclr respondent is generous in tendering its good offices to the libelant to 
demonstrate that liability lies with the other. 

It will be convenient to examine the policies in the order of priority. That 
issued by the Globe & Rutgers Company is on a form headed “A. I. A. Ocean 
Tug Special,” and the tug is valued, for the purposes of insurance, at $30,000, 
and the policy is to cover any loss which may occur to her, etc., under condi- 
tions stated, with the privilege to navigate any coastwise and inland waters. 
The applicable provision of the policy reads as follows: 

“And it is further agreed that if the vessel hereby insured, or her tow shall 
come into collision with any * * * structure, floating or otherwise, * * *, and 
the assured, as owner of the vessel, shall in consequence thereof become liable 
to pay and shall pay by way of damages to any other person or persons any 
sum or sums not exceeding in respect of any one such casualty the value of 
the Vessel hereby insured, we, the assurers, will pay the assured such pro- 
portion of such sum or sums so paid as our subscriptions hereto bear to the 
value of the vessel hereby insured. And in cases where the liability of the 
vessel has been contested, with the consent in writing, of a majority of the 
underwriters on the hull and machinery (in amount), we will also pay a like 
proportion of the costs and/or expenses thereby incurred or paid; * * * 

“Tt is further agreed that in no event shall this Insurance Company be liable 
under this policy for more than the sum insured in any case, by reason of any 
or all of the conditions hereof.” 

By a rider dated September 6, 1928, it is provided as follows: 

“It is hereby understood and agreed that the Deductible Average Clause 
in this policy is amended to read as follows: 

‘In all cases $300 shall be deducted and in no event shall there be made 
a deduction of one third new for old.’ ” 

And, under date of August 31, 1928, a rider is attached, which recites: “It 
is hereby understood and agreed that the attached collision and Towers’ Liability 
Clause is substituted for the clause now contained in the policy, the latter being 
waived. This correction to be effective from inception of insurance.” 

The new clause was substituted for that contained in the body of the policy 
and, for present purposes, reads as follows: 

“And it is further agreed that if the vessel hereby insured, or her tow shall 
come into collision with any * * * structure, floating or otherwise, * * *, 
and the assured, as owner of the vessel, shall in consequence thereof become 
liable to pay and shall pay by way of damages to any other person or persons 
any sum or sums not exceeding in respect of any one such casualty the value of 
the Vessel hereby insured, we, the assurers, will pay the assured such proportion 
of such sum or sums so paid as our subscriptions hereto bear to the value of 
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the vessel hereby insured. And in cases where the liability of the vessel has been 
contested, with the consent in writing, of a majority of the underwriters on the 
hull and machinery (in amount), we will also pay a like proportion of the costs 
and/or expenses thereby incurred or paid; * * * and it is further agreed that 
this policy shall also extend to and cover the said vessel's legal liability for any 
collision with any * * * structure, floating or otherwise * * * which may 
occur to any vessel or vessels or craft while in tow of said vessel, subject to all 
the terms and conditions of this clause. It is hereby further agreed .=s 
provided always that this clause shall in no case extend to any sum which the 
assured may become liable to pay, or shall pay for removal of obstructions under 
statutory powers, or for loss of life or personal injury. 

The Globe & Rutgers Company asserts that its policy (which was not pre- 
pared by brokers acting for libelant) does not impose upon it liability for the loss 
in question because that was occasioned by the loss of cargo laden on the barge 
Ryan, although the latter was being towed by the Fagan at the time. This conten- 
tion requires examination in the light of the express undertaking, above quoted, 
to compensate the owner of the vessel for damages paid “to any person,” for, 
unless the cargo owner is not such, it is difficult te see why the loss does not 
fall within the precise terms of the policy. 

The principal argument of this respondent is that, because the tow and the 
barge were engaged in a common enterprise at the time that the cargo was lost, 
the identity of the tug became merged in that of the barge and in the eyes of the 
law they are to be regarded as one vessel, which means that the tug ceased 
to be a tug and became a carrier, and hence reimbursement can be had only under 
a policy which insured the legal liability of the carrier. 

It will be seen that this contention, while ingenious, does not lead to any 
inevitable conclusion; if the tug in legal contemplation became a carrier because 
of the decision in Sacramento Navigation Company v. Salz, 273 U. S. 326, 47 
S. Ct. 368, 71 L. Ed. 663, by the same process the barge became also the power 
factor in the single unit employed in this operation—which does not change the 
nature of the problem presented. 

It is thought that the question of responsibility on the part of the Globe & 
Rutgers Company depends upon the provisions of its contract, and not upon the 
fortuitous circumstance that the carrier had a separate policy covering its legal 
liability. 

If the Globe & Rutgers Company’s policy is to be held not to cover this loss, 
it can only be because the contract did not so contemplate. Reliance is placed 
upon the case of Lehigh & Wilkes-Barre Coal Co. v. Globe & Rutgers Fire 
Insurance Co., 1924 A. M. C. 589, affirmed (C. C. A.) 6 F.(2d) 736, 43 A. L. R. 
215. In this case, recovery was sought under policies of marine insurance issued 
to the owner of the tug which had been held liable for damages suffered by 
barges in tow of the tug, and, in connection with the running-down clause, Judge 
Ward observed, sitting in the District Court: “The running-down clause in my 
judgment does not cover the liability of the owner of the insured tug for any 
damage sustained by the tow.” He further held that the tower’s liability clause 
did not apply, because the striking of the barges therein involved was not a 
collision within the contemplation of the policy. The Circuit Court of Appeals 
affirmed the decision. 

Clearly no issue was presented in that case as to the liability of the tug for a 
cargo loss, on the part of a barge in tow of the tug, caused by the negligent 
navigation of the tug, and therefore the question now presented was not passed 
upon. 

The insistence upon the contention that the tower’s liability clause in the 
policy under examination does not cover liability for damage to cargo being 
carried by the tug (i. e., by a barge in tow of the tug) invites the comment that, 
if such liability were intended to be excluded from the policy, appropriate language 
to that end would have been employed. 

For the purposes of this litigation, the tug did not become a barge any more 
than the barge became a tug, and the decisions which announce the rule that all 
elements of a single tow are regarded as one vessel for the purposes of the 
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Harter Act have been re-examined, and suggest no reason for concluding that 
the Globe & Rutgers Company should be relieved, under the existing circum- 
stances, from the obligation of the contract of insurance for which the owner 
of the tug paid the agreed premium; this leads to the conclusion that, so far 
as the $28,132.23 item is concerned, the liability of the Globe & Rutgers Com- 
pany is clear. 

[2] So far as the counsel fees and expenses incident to the litigation are 
concerned, it is difficult to see how a different conclusion can be arrived at. 
The pleadings and the record in the original case have been examined, and it is 
quite clear that the issue litigated was the negligent navigation of the tug, and 
that the defense was conducted throughout with the knowledge of the Globe 
& Rutgers Company which was brought home to it in correspondence which 
constitutes one of the exhibits in this case. If the Globe & Rutgers Company 
had intended to disclaim liability for counsel fees and disbursements in the con- 
duct of that litigation, there was a clear duty resting upon it so to advise the 
assured, and the failure to do so must be deemed to constitute a waiver of 
the requirement that a consent to the employment of counsel should be in writing. 

Had the defense of the tug been successful, the Globe & Rutgers Company 
would have been benefited thereby, and from and after April 13, 1929, it is 
clear that an affirmative duty rested upon that company to disclaim the employ- 
ment of counsel, if it intended to take that attiude, in view of the letter 
written by the loss department of the insurer on January 21, 1929. 

[3] To the extent of the agreed limit of liability of the Globe & Rutgers 
Company, namely, $29,700, it should be called upon also to pay the counsel fees 
and disbursements here in suit, there being no question as to the reasonableness 
of the charge made for proctors’ services. 

[4] It now becomes necessary to consider the nature of the liability assumed 
by the Northwestern Fire & Marine Insurance Company under the policy to 
which reference has been made. The latter document is an open policy which 
became effective April 18, 1928, in the sum of $50,000, subject to declarations to 
be made thereunder. The contract was prepared by brokers acting for the assured, 
and consequently is not to be most strongly construed against the company. 
The substantial provisions are embodied in thirty-six paragraphs, and it appears 
that the insurance was intended to cover cargoes of grain carried in approved 
wooden barges, and that the carrier’s legal liability was also subject to be in- 
cluded, and that a declaration concerning $26,880.00 valuation of wheat on the 
barge E. A. Ryan under bill of lading dated September 13, 1928, was declared 
and paid for, as to the carrier’s legal liability, on the same date. 

[5] There can be no doubt that resort might be had by the carrier to this 
policy for reimbursement for a loss sustained by reason of the matters litigated 
in the suit to which reference is made above; the only argument seriously ad- 
vanced against such liability is; with reference to the provisions of paragraph 
24, which read as follows: 

“24. At the option of the assured and provided such option is availed of 
at time of reporting shipments and before any known or reported loss or accident 
and so stated on the declaration of insurance, this policy covers the Legal Lia- 
bility of the assured as carriers, warehousemen, wharfingers, forwarders, freighters 
as imposed by the law and from which they cannot release themselves. 

“The assured warrant that they will assume no liability for merchandise held 
in their custody as carriers, warehousemen, wharfingers, forwarders, freighters, 
beyond that imposed by the law and from which they cannot release themselves. 

“The assurued further agree that they will in no way consent to any act 
or agreement which shall in any way admit any liability in any matter connected 
with this insurance to the prejudice of these assurers without the consent ot 
these assurers in writing.” 

It is urged that the second clause was violated by the carrier, because it issued 
a bill of lading according to the New York Produce Exchange Charter Party 
No. 1, whereby the carrier agreed to assume liability for its own negligence and 
thereby waived the immunity which would otherwise have obtained under the pro- 
visions of the Harter Act (46 USCA §§ 190-195). This argument is not thought 


to be sound, because of the provision which occurs in paragraph 16, reading as 
follows: 
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“The assured not to be prejudiced by the presence of the Negligence Clause 
and/or Latent Defect Clause in the Bills of Lading and/or Charter Party and/or 
contract of Affreightment. Notwithstanding anything herein contained, however, 
this insurance shall not cover beyond the policy limits as herein elsewhere set 
forth.” 

It is urged for the Northwestern Company that the foregoing does not apply 
to so much of the policy as has to do with the carrier’s legal liability but only 
to the cargo insurance aspect of the contract. 

It is sufficient to say that the clause does not so provide and, if it were in- 
tended that paragraph 24 was not to be construed as within the contemplation of 
paragraph 16, a saving clause would have been inserted in either to that effect. 
The foregoing construction renders it unnecessary to pass upon the libelant’s con- 
tention that this respondent, by its conduct after the loss occurred, waived the 
right to raise this defense, although, if it were necessary to pass upon this point, 
the decision would be that there was no waiver; i. e., this respondent did not 
do or refrain from doing anything whereby the libelant’s position was changed. 

The holding, that paragraph 16 permitted the assured to waive its rights 
under the Harter Act without affecting the insurance, renders it unnecessary 
to pass upon the contention urged by this respondent, that the custom of carriers 
on the Canal so to waive the Harter Act was not binding upon this respondent 
because not consented to in writing. 

[6] It remains to consider the effect of paragraph 25, which reads as follows: 

“In case the interest hereby insured is covered by other insurance (except 
as hereinafter provided) the loss shall be collected from the several policies 
in the order of the date of their attachment, insurance attaching on the same 
date to be deemed simultaneous and to contribute pro rata; provided, nevertheless, 
that where any fire insurance, or any insurance taken out by the assured or 
holders of certificates hereunder or by any carrier, bailee or others is available 
to the beneficiary of this policy, or would be so available if this insurance did 
not exist, then this insurance shall be void to the extent that such other insurance 
is or would have been available, the assurers being only liable for so much as 
such other insurance may be deficient towards fully covering the loss hereunder; 
but in such cases these assurers shall receive and retain the premium payable 
under this policy, and, in consideration thereof, shall guarantee the solvency of 
the companies and/or underwriters who issued such other insurance and the 
prompt collection of the loss thereunder to the same extent (only) as this insur- 
ance shall have become void under the terms of this clause, but not exceeding, 
in any case, the amount which would have been collectible under this policy if 
such other insurance did not exist.” 

“The interest hereby insured” is the carrier’s legal liability. The interest 
insured by the other respondent is tower’s and collision insurance, and these are 
not thought to be identical. It is true that the Marine Transit Corporation was 
engaged in one task, that of carrying grain in an inert barge, to move which 
it also supplied the power; the company, however, took the precaution of pro- 
curing separate insurance to cover its liability in either capacity, and it is entitled 
to enforce its contracts upon that theory. 

This means that so much of the foregoing paragraph applies as reads: 

“That where * * * any insurance taken out by the assured * * * is available 
to the beneficiary of this policy, or would be so available if this insurance did 
not exist, then this insurance shall be void to the extent that such other insurance 
is * * *® available, the assurers being only liable for so much as such other 
insurance may be deficient towards fully covering the loss hereunder; but in 
such cases these assurers * * * shall guarantee the solvency of the companies 
and/or underwriters who issued such other insurance * * *.” 

For the purpose of adjusting the rights of the parties, the situation may be 
clarified by considering the distribution of loss as though the owner of the barge 
Ryan had been called upon by cargo interests to reimburse them for their loss 
under the circumstances shown, and the towing vessel was under separate owner- 
ship; in that event the owner would have impleaded the tower, and, the latter 
having been guilty of negligence, the decree would have held the latter primarily 
and the owner secondarily liable. 
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The circumstances here involved seem to point to such an outcome in this liti- 
gation, which means that the Globe & Rutgers Company is liable for the loss 
actually sustained and the counsel fees and disbursements incurred in contesting 
the litigation, but the limit of its policy is $29,700.00, with interest from the date 
of the said decree, February 7, 1930, and, the carrier being secondarily liable, the 
underwrter of its legal liability must respond for the loss to the extent that it is 
not covered by the Globe & Rutgers Company’s policy, and accordingly a decree 
should be entered, calling upon the Globe & Rutgers Company to pay $29,700.00, and 
upon the Northwestern Fire & Marine Insurance Company to pay the balance of 
the amount sought to be recovered according to the prayer of the libel, up to the 
limit of $26,880.00, with interest from the date of the loss, namely, September 25, 
1928, and the latter company is liable as guarantor in accordance with the provis- 
ions of paragraph 25 of its policy above quoted. 

[7] While it is argued for the Northwestern Company that it cannot be held 
for any part of the counsel fees and disbursements incurred in the defense of the 
original litigation, it is thought that the secondary liability extends so far. 

Settle decree on notice. 

If findings are desired, they may be settled at the same time, and are to em- 
body appropriate recitals as to ownership and incorporation. 


THE CALEDONIA. 
SMITH v. SWITZERLAND INS. CO. OF ZURICH, SWITZERLAND. 
City Court of New York, Bronx County. Jan. 12, 1933. 
263 New York Supplement 186. 
1. INSURANCE. 


Whether ocean carrier was negligent within policy insuring merchandise 
against loss or damage through carrier’s negligence must be measured by carrier’s 
duty. 

The insurance policy involved permitted recovery for loss or damage 

“through negligence or error in judgment of engineers or employees” of 

the carrier vessel. 


(For other cases, see Insurance, Dec. Dig. § 402.) 
2. INSURANCE. 

Policy insuring goods shipped against ocean carrier’s negligence must, in 
absence of specific restrictions in policy respecting kind of negligence, be assumed 
to have been issued with reference to duties carrier had assumed by placing fruit 
shipped in refrigerator. 

Though carrier was under no common-law duty to place fruit in 
refrigerator, having assumed to do so, it was liable for failure to keep 
fruit refrigerated at proper temperature, thus permitting it to rot, and, 
there being no restriction in the insurance policy respecting kind of insur- 
ance it protected against, it must be assumed policy was issued with 
reference to duties carrier had so assumed. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

3. INSURANCE. 

As respects liability of insurer for loss from ocean carrier’s failure to keep 
refrigerated fruit at proper temperature, affirmative proof was necessary to show 
breach of carrier’s duty. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. INSURANCE. 

Under policy insuring shipper against loss through carrier’s negligence, and 
requiring shipper to sue carrier for insurer’s and for own benefit, judgment in 
shipper’s action against carrier held res judicata, at least as to damages, in shipper's 
subsequent action against insurer. 

Under policy involved, insured shipper was required to sue carrier 
under so-called “sue and labor” clause of policy and to attempt to recoup 

all damages so as to save insurer’s liability in whole or in part, and 
insurer was entitled to credit for any payment received by insured shipper 
from carrier, whether carrier was liable or not. Under the circumstances, 
shipper in suing carrier for its own and carrier’s benefit acted in privity 
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with insurer, and judgment in the action against carrier was res judicata 

in subsequent action by shipper against insurer for the alleged excess 

actual damages over amount of recovery from carrier. 

(For other cases, see Insurance, Dec. Dig. § 489.) 

5. INSURANCE. 

Under policy insuring fruit shipment against ocean carrier’s negligence, and 
making policy void to extent of any payment made by carrier, shipper held 
entitled to recover from insurer reasonable counsel fees and disbursements incurred 
in action against carrier. 

The provision of the policy that, “in the event of loss or damages 
policy shall be null and void to the extent of any payment made by the 
carrier or bailee or insurer, whether liable or not,” was required to be 
read with so-called “sue and labor clause” providing that insurer would 
contribute to the charges of the lawsuit made necessary by that clause 
“according to the rate and quantity of the sum herein insured.” 


(For other cases, see Insurance, Dec. Dig. § 489.) 


The Caledonia. Action by Harry A. Smith against the Switzerland General 
Insurance Company of Zurich, Switzerland. 

Judgment for plaintiff. 

Motion to set aside verdict denied in —— Misc. , ang, N. ¥. S: 1G 

See, also, The Carinthia, —— Misc. ——, 263 N. Y. S. 193. 

DeForest, Cullom & Elder, of New York City (James E. Freehill, of New 
York City, of counsel), for plaintiff. 

Bigham, Englar, Jones & Houston, of New York City (Arthur W. Clement 
and Henry J. Bogatko, both of New York City, of counsel), for defendant. 

Evans, Justice. 

[1-3] The policy of insurance at bar permits a recovery for loss or damage 
“through negligence or error in judgment of engineers or employees” of the 
carrier vessel. Negligence here, if any, is the failure to perform a duty, on the 
part of the carrier’s engineer or employees, in keeping the fruit refrigerated at 
an improper temperature, thus permitting it to rot. The negligence must be meas- 
ured by the duty. The duty, regardless of the carrier’s obligations under the con- 
tract of carriage, was to keep the fruit under a proper temperature. Though there 
is no such duty at common law, the carrier had assumed such a duty. The insur- 
ance policy does not restrict the negligence to common-law negligence. Even at 
common law a volunteer would be liable for negligently performing a duty which 
he assumed although the law imposed no such duty upon him. There being no 
specific restriction in the insurance policy as to the kind of negligence it pro- 
tected against, it must be assumed that the policy was issued with reference to 
the duties which the carrier had assumed. The evidence showed that the carrier 
did in fact carry the fruit in a refrigerator. As against the carrier, a recovery 
could be had on the mere showing of the damage, from which an inference of 
negligence would arise. At bar no inference of negligence is permissible. Some 
affirmative proof would have to be adduced to show a breach of the duty. Sucn 
evidence has been presented by the plaintiff by showing the temperature at which 
the fruit was carried. I think the plaintiff is entitled to a verdict. 

[4] The question is how much the verdict should be. By the terms of the 
policy, plaintiff was required to bring suit against the carrier under the so-called 
“sue and labor” clause of the policy and to attempt to recoup all of his damages 
so as to save the insurer’s liability in whole or in part. The defendant was entitled 
to credit for any payment received by the plaintiff from the carrier whether the 
carrier was liable or not. Pursuant to the terms of the policy, such a suit was 
brought by the plaintiff against the carrier and a recovery had for the damages 
in full. Smith v. Anchor Lines, 143 Misc. 326, 255 N. Y. S. 622. In this case the 
claim for damage is larger than was established by plaintiff against the carrier. 
I think the case against the carrier is res adjudicata on the question of damages. 
While the parties to the action are not the same, the question litigated was pre- 
cisely the same. The plaintiff and the defendant must be deemed privies to that 
action. By the contract of insurance, they so became. If the insurer had sued the 
carrier for the damages under a subrogation clause of an insurance policy, the 
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verdict would certainly be res adjudicata as to the insured. Here we have an 
insurance policy which compels the insured to sue the carrier for the benefit of 
the insurer and for its own benefit. I think that establishes a privity which makes 
the former decision res adjudicata here, at least as to the damages suffered. If it 
were otherwise we would have the spectacle of different decisions on the same 
questions by the same court within the same year without any reasonable distinc- 
tion that could be made. If a settlement had been made between the plaintiff or 
carrier for an amount not measuring the precise damage, a different question 
would arise under the terms of the policy. But, the entire damage having been 
measured by the same court against the carrier, I do not see how the same dam- 
ages could be different when an insurance company is the defendant instead of the 
carrier. 

[5] But while the question of the amount of damage must be held to be res 
adjudicata, yet the plaintiff was put to the expense of counsel fees and disburse- 
ments in the suit against the carrier, so that plaintiff did not receive the full 
amount of his damages as a result of the suit. The policy provides that “in the 
event of loss or damage this policy shall be null and void to the extent of any 
payment made by the carrier or bailee or insurer whether liable or not.” This 
clause must be read in conjunction with the so-called “sue and labor” clause, 
which provides that the insurer will cqntribute to the charges of the lawsuit 
made necessary by that clause “according to the rate and quantity of the sum 
herein insured.” Those charges are $492.29 and are reasonable charges. 

That sum plaintiff is entitled to recover with interest from the date of the 
payment by the carrier of the verdict against it in the former action. 


THE CALEDONIA. 
SMITH v. SWITZERLAND GENERAL INS. CO. OF ZURICH, 
SWITZERLAND. 
City Court of New York, Bronx County. Feb. 16, 1933. 
263 New York Supplement 190. 
2. INSURANCE. 


Insurer interpreting “sue and labor” clause of policy as requiring action to 
be brought against ocean carrier for damage to fruit shipment as condition 
precedent to insurer’s liability, in which insured shipper acquiesced, became 
bound thereby, as represents insured’s right to recover from insurer counsel fees 
and disbursements incurred in action against carrier. 

Facts disclosed that, when damage to fruit cargo becamg known to 
insured shipper, he made claim therefor on policy, and that insurer 
declined liability, but suggested that insured press his claim against 
steamship company, “and should it develop that the loss was due to any 
perils we insure against we still will be glad to consider the claim.” The 
evidence disclosed that loss was one of perils insured against, and that 
insurer ought to have paid claim, and, when insured shipper adopted in- 
surer’s suggestion and sued carrier and recovered against it, the insurer 
was thereby saved from large part of its liability. 

(For other cases, see Insurance, Dec. Dig. § 489.) 


The Caledonia. Action by Harry A. Smith against the Switzerland General 
Insurance Company of Zurich, Switzerland. On defendant’s motion to set aside 
verdict for plaintiff reported in Misc. ——, 263 N. Y. S. 186. 

Defendant's motion denied, and plaintiff’s motion to direct verdict granted. 

See, also, The Carinthia ——Misc.—, 263 N. Y. S. 193. 

De Forest, Cullom & Elder, of New York City (James E. Freehill, of New 
York City, of counsel), for plaintiff. 

Bigham, Englar, Jones & Houston, of New York City (Arthur W. Clement 
and Henry J. Bogatko, both of New York City, of counsel), for defendant. 

Evans, Justice. 


If, under the facts at bar, the “sue and labor” clause may be construed to 
mean that suit is required to be brought against the carrier for damage to the 
cargo, as a condition precedent to the insurer’s liability under the policy, then 
the verdict is right. All that the “sue and labor” clause means, we are now told 
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by defendant, is that the insurer must take every measure necessary for the 
“preservation and recovery of the property.” Alexandre v. Sun Mutual Ins. Co., 
51 N. Y. 253; Richards on Insurance (4th Ed.) 1932, p. 827; Crouch on Insurance, 
§ 1226. It is urged that the action for damages (see——Misc——, 263 N. Y. S. 
186) was brought after the cargo was safely brought to port, and that the action 
was not necessary to preserve or recover the property, and therefore it should 
not have been taken in evidence, and that the reasonable attorney’s fees, paid by 
plaintiff to recover his verdict against the carrier, should not have been allowed. 
There are circumstances where such counsel fees are allowed. Sun Insurance 
Office v. Hohenstein, 128 Misc. 870, 220 N. Y. S. 386; Shawnee Fire Ins. Co. v. 
Cosgrove, 86 Kan. 374, 121 P. 488; Washtenaw Mutual Fire Ins. Co. v. Budd, 
208 Mich. 483, 175 N. W. 231; Newcomb v. Cincinnati Ins. Co., 22 Ohio St. 382, 10 
Am. Rep. 746; Svea Assurance Co. of Gothenburg, Sweden, v. Packham, 92 Md. 
464, 48 A. 359, 52 L. R. A. 95; Pentz v. AStna Fire Ins. Co., 9 Paige, 568, cited in 
Costello v. New York Central & H. R. R. Co., 238 N. Y. 240, 144 N. E. 514; 26 
Corpus Juris, pp. 460, 464. " 

{1, 2] But these cases would not be authority for allowing the counsel fees 
at bar. Under the “four corners” of the policy, an interpretation allowing coun- 
sel fees, in the suit brought by plaintiff against the carrier, would be difficult to 
maintain. But, in construing the “sue and labor” clause at bar, the conduct of 
the parties and the interpretation which the defendant placed upon it, should be 
given effect, even though it may be an erroneous interpretation. The rulings of 
a trial court, even though erroneous, become the law of the case, when supported 
or acquiesced in by the parties. The practical interpretation of a contract, adopt- 
ed by the parties thereto, will become the rule of construction for the court. 
When the damage to the cargo became known to plaintiff, he made claim there- 
for upon defendant under his -policy of insurance. The defendant said, in reply 
to the claim: “We accordingly must respectfully decline liability, but suggest 
that the assured press his claim against the steamship company, and should it 
develop that the loss was due to any perils we insure against we still will be glad 
to consider the claim.” The evidence in this case showed that the loss was one 
of the perils insured against and that defendant ought to have paid the claim. 
When the plaintiff adopted defendant’s suggestion and brought suit and recover- 
ed against the carrier, it saved the insurer from a large part of its liability. The 
suit against the carrier was for the benefit of the defendant as well as for the 
benefit of plaintiff. There was no valid ground upon which the insurer could 
have rejected the claim, except that the assured had not performed a supposed 
condition precedent under the “sue and labor” clause, of first bringing suit 
against the carrier for the damage to the cargo. The defendant thus erroneously 
interpreted its own contract. It led the plaintiff to adopt this erroneous iner- 
pretation. The parties are now bound by that interpretation. It becomes the 
rule of interpretation for the case, and so the court interpreted the “sue and 
labor” clause in rendering its verdict. 

[3] Furthermore, while this case was tried, with an impaneled jury, all ques- 
tions were taken from the jury by consent of both parties, and the court was au- 
thorized to reserve decision, take briefs, and thereafter direct a verdict as if the 
jury were present. The verdict, although in form that of a jury, is really the ver- 
dict of the court. There is therefore no power in the court, under section 549, 
Civil Practice Act, to set aside its own verdict. Kadelburg v. Hartford Accident 
: = Co., 223 App. Div. 169, 227 N. Y. S. 619, affirmed 248 N. Y. 654, 162 

v. E. 563. 

The defendant’s motion to set aside the verdict is denied. The plaintiff's 
motion to correct it by adding the sum of $64.48 to the original verdict is grant- 
ed. Ten days’ stay; thirty days to make a case. 
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THE CARINTHIA. 
SMITH v. SWITZERLAND GENERAL INS. CO. OF 
ZURICH, SWITZERLAND. 
City Court of New York, Bronx County. Feb. 20, 1933. 
263 New York Supplement 193. 
INSURANCE. 


Where insured shipper sued ocean carrier for damages to shipment only after 
insurer declined responsibility for damage and suggested that insured first press 
claim against carrier, insurer held liable for shipper’s attorney's fees in_success- 
fully suing carrier. 


The facts disclosed that ocean carrier’s negligence was established 

in the action against it by insured shipper, and that responsibility for loss 

of shipment should have been borne by insurer in first instance, and, when 

insurer elected not to assume responsibility at that time but suggested that 

insured shipper press claim against carrier, it took whatever risks attached 

to such action, and could not thereafter be heard to complain that legal 

fees and disbursements were incurred in prosecution of the claim. 

(For other cases, see Insurance, Dec. Dig. § 488.) 

The Carinthia. Action by Harry A. Smith against the Switzerland General 
Insurance Company of Zurich, Switzerland. 

Judgment for plaintiff. 

See, also, The Caledonia, —— Misc. ——, 263 N. Y. S. 186; Id, —— Mics. 
—,, 263 N. Y. S. 190. 

DeForest, Cullom & Elder, of New York City (James E. Freehill, of New 
York City, of counsel), for plaintiff. 

Bigham, Englar, Jones & Houston, of New York City (Arthur W. Clement 
and Henry J. Bogatko, both of New York City, of counsel), for defendant. 

Kocn, Justice. 

Much attention has been given by counsel on beth sides to technical dis- 
cussion of the “Sue and Labor” clause and other clauses in the policy, and many 
cases are cited. It seems to me, however, that the question here presented can be 
answered on the authority of well-understood fundamental principles not open to 
argument or dispute. Cases do not establish principles. They merely apply them 
and illustrate them. In a maze of cases and discussions of construction of more 
or less intricate clauses of a policy of insurance, it is easy to mistake a bypath 
for the main highway. There is no doubt that the defendant in this action es- 
tablished liability under its policy if the damage was caused by negligence or 
error in judgment of engineers or employees of the steamship Carinthia. I find 
as a fact, from the evidence adduced upon the trial before me that there was such 
negligence. There remains then only the question as to the extent of the defend- 
ant’s liability or, in other words, the amount of damage sustained by the plaintiff 
collectible under the policy. I do not believe that the determination of that ques- 
tion depends upon a trade custom, and the testimony of the witness Barr can be 
entirely disregarded. The plaintiff in an action brought against the carrier re- 
covered judgment for $2,243.34, with interest and costs. The attorney for the 
plaintiff in that action deducted for his fees and disbursements $1,012.87 and 
turned over to the plaintiff the sum of $1,230.47 and interest as the net proceeds of 
the action. 


The action was brought by the plaintiff against the carrier only after the 
defendant herein, the insurer, had declined to accept responsibility for the damage 
and had written: “We, however, would suggest that the assured press his claim 
against the steamship company and should it develop that the loss was due to any 
of the perils we insure against we will still be glad to consider the claim.” If the 
loss, from the facts in the case, was one which should be paid by the insurance 
company under its policy, then the insured, of course, was entitled to be paid the 
full amount due him under the policy. The negligence of the carrier having been 
established as hereinabove indicated it follows that the rsponsibility for the loss 
should have been borne by the insurer in the first instance. When the insurer 
elected not to assume responsibility at that time, but suggested the pressing of the 
claim against the carrier, it took whatever risks attached to this action, and cannot 
now be heard to complain that legal fees and disbursements were incurred in the 
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prosecution of the claim. Whatever was done by the plaintiff herein was done at 
the suggestion of the defendant and, because of its right of subrogation, for its 
benefit. The plaintiff was at all times entitled to the benefits accruing under his 
policy, and should have received them at the time of making his claim. The fact 
that, because of the attitude of the defendant, he has been put to a great deal of 
trouble, annoyance, and expense, certainly furnishes no valid reason for transfer- 
ring the burdens of the defendant to the plaintiff. The plaintiff has done nothing 
which, under the terms of his policy, can deprive him of any of its benefits. By 
concession made at the trial, no objection is made to the reasonableness of the 
counsel fee in the action against the carrier. 

The plaintiff is accordingly entitled to judgment for the difference between 
the net principal amount actually received by him, $1,230.47, and the amount to 
which he was entitled under the policy, $2,131.85, and a verdict is therefore directed 
for the plaintiff and against the defendant for $901.38, with interest from May 
29, 1932, together with costs of this action. Ten days’ stay of execution. 
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ACCIDENT 


YOUNG v. TRAVELERS’ INS. CO. No. 1616. 
District Court, N. D. Olkahoma. Feb. 25, 1933. 
2 Federal Supplement 624. 
4. INSURANCE. 


In action on accident policy, evidence sustained finding that insured’s death 
was not accidental but suicidal by jumping from hotel window. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


At Law. Action by Eulalie Halliburton Young, incompetent, by the Bankers’ 
Trust Company of Little Rock. Ark., as statutory guardian and/or curator of 
such incompetent’s estate, against the Travelers’ Insurance Company. On plaintiff's 
motion for a new trial after a verdict of a jury for defendant. 

Motion denied. 

Philip Kates, of Tulsa, Okl., for plaintiff. 

Randolph, Haver, Shirk & Bridges, of Tulsa, Okl., for defendant. 

FRANKLIN E. KENNAMER, District Judge. 

The plaintiff instituted this action to recover $7,500 on an accident insurance 
policy issued on the life of Orlando Halliburton. The insured on October 14, 
1931, about 4 o’clock p. m., registered in the Mincks Hotel in the city of Tulsa, 
Okl., under an assumed name, and was assigned a room on the seventh floor of 
said hotel. He was escorted to the room by one of the bell boys at the hotel, and 
on entering the room he requested some ice water. When the ice water was 
furnishd, he requested the bell boy to pour him some liquor from a pint bottle 
which he had with him. He took a large drink of the liquor. The lower sash of 
the window, when raised to the full heighth, made an opening of only twenty-five 
inches. The windows all had screens. In about thirty minutes after the insured 
was left in the room he was found on the sidewalk on the west side of the hotel 
approximately six feet from the building line in an unconscious condition, with his 
left leg almost severed from his body. He had struck an awning in the fall from 
the window. He died in about two hours from the time he was found in the 
condition as described. 

In a former trial of the case Wm. G. Graham testified as a witness for the 
defendant. The substance of the evidence of this witness was that he was im- 
mediately across the street from the window from which Halliburton descended, 
and saw him standing in the window looking as if he was gazing downward and 
that no one appeared to be near him, and he appeared to jump out of the window 
and fall to the sidewalk, badly crushing his body. 

His testimony was taken down by the court reporter, and had been transcribed. 
The defendant, after having shown that Graham’s attendance could not be had 
at this trial for the reason he was a resident of Houston, Tex., and without the 
jurisdiction of the court, and at the date of the trial was confined in the county 
jail at Houston, Tex., without bond, charged with a capital offense. The objection 
to the introduction of his testimony given at the former trial was overruled, and 
the defendant permitted to read the transcript of his evidence to the jury. 

It is urged upon the motion for new trial the court committed error in per- 
mitting the evidence to be read, and that the verdict of the jury is contrary to 
law and not sustained by sufficient evidence. 

[1] It is insisted that in the trial of law actions in the federal courts sections 
861, 863, 867, Revised Statutes, sections 635, 639, 645, title 28 USCA, define the 
exclusive mode of proof in such actions and form a complete system, and that no 
authority may be found under the federal statutes for the admission of a 
transcript of the evidence of a witness at a former trial in evidence at a subse- 
quent trial, and that the right to take depositions in a law action is entirely statu- 
tory. 18 C. J. p. 660. At common law the mode of presenting evidence in a law 
action was to have the witnesses physically present for the purpose of giving their 
oral testimony, while in criminal cases ex parte statements and depositions were 
used. In re Thatcher (C. C. & D. C.) 190 F. 969. Statutes authorizing the taking 
of depositions are in derogation of the common law. See 18 C. J. p. 607. The case 
of Diamond Coal & Coke Company v. Allen (8 C. C. A.) 137 F. 705, 707, is 
relied upon as an authority sustaining the rule that Revised Statutes, §§ 861, 863, 


Acc.] Young v. Travelers Ins. Co. 161 


867, title 28, sections 635, 639, 645, USCA, prescribe the modes of taking proof in 
actions at law in the courts of the United States, to the exclusion of all others, 
and that the testimony of a witness given on a former trial of the same case can- 
not be read in evidence. Section 861 of Revised Statutes provides: “The mode of 
proof in the trial of actions at common law shall be by oral testimony and exam- 
ination of witnesses in open court, except as hereinafter provided.” One of the 
exceptions provided for is that the testimony may be taken by deposition. The 
case is authority for the proposition that none of the exceptions allow the testi- 
mony of a witness given at a former trial to be introduced at second trial. 
Lochren, District Judge, in delivering the opinion of the court in this case, said: 
“This court in C., St. P., M. & O. Ry. Co. v. Myers, 80 F. 361, 365, 25 C. C. A. 
486, held that a stenographic report of the testimony given on a former trial by 
a nonresident witness, absent in Ohio, was rightly excluded because incomplete. 
It appearing that such evidence was admissible in the courts of Minnesota (where 
the trial was had) and in other jurisdictions the court said: ‘We can see no sub- 
stantial objection to the admission of such testimony when on the first trial the 
witness was fully examined and cross-examined, etc. This observation was aside 
from any point decided in the case; and it does not appear that the United States 
statutes or any of the decisions of the Supreme Court on the subject were in any 
way called to the attention of the court. Later, in Salt Lake City v. Smith, 104 
F. 457, 469, 43 C. C. A. 637, this court held that the sections of the Revised 
Statutes referred to provide a complete system for the practice of the courts of 
the United States in the procurement and admission of the testimony of witnesses, 
and that it was error to admit evidence of the testimony of witnesses given at a 
former trial of the case.” 

It is apparent from a consideration of the opinion that the court reached its 
conclusion upon the authority of Salt Lake City v. Smith (C. C. A.) 104 F. 457, 
469, opinion by Sanborn, Circuit Judge. A careful consideration of this opinion 
discloses it cannot be said to be authority for the rule as contended for by the 
plaintiff. In the opinion we find the following statement of the rule: 

“Section 867 authorizes the courts of the United States, in their discretion, 
and according to the practice in the state courts, to admit evidence so taken; and 
sections 868, 869, and 870 prescribe the manner of taking such depositions, and of 
the use of the subpoena duces tecum, and how it may be obtained. [References to 
sections of Revised Statutes (28 USCA §§ 645-648).] 

“These various sections of the acts of congress provide a complete system for 
the practice of the courts of the United States in the procurement and admission 
of the testimony of witnesses. In section 861 they establish a general rule, and in 
the subsequent sections to which reference has been made they specify every 
exception to it. Every case must, therefore, fall under the rule or under one of the 
exceptions. A glance at the sections which specify the exceptions discloses the 
fact that the testimony of a witness at a former trial is not among the exceptions, 
and this case therefore necessarily falls under the express declaration of con- 
gress that the mode of proof in actions at common law shall be by oral testimony 
and examination of witnesses in open court. There was no proof or offer to prove 
that the plaintiffs’ witnesses who testified at the former trial were dead, insane, 
without the jurisdiction of the court, or that for any reason their presence and 
oral examination were either impossible or impracticable. The legal presumption, 
therefore, was that their.attendance could be obtained by the customary issue and 
service of a subpoena. It is not claimed that the acts of congress from which these 
provisions of the Revised Statutes are extracted were unconstitutional or inef- 
fective. It is not within the province or the power of the judicial department of 
the government to repeal or to abrogate the provisions of these constitutional 
statutes, and it was error for the court below to admit in evidence the testimony 
of the witnesses for the plaintiffs taken at former trials. Ex parte Fisk, 113 U. S. 
713, 722, 725, 5 S. Ct. 724, 28 L. Ed. 1117; Whitford v. Clark County, 119 U. S. 
522, 525, 7 S. Ct. 306, 30 L. Ed. 500; Beardsley v. Littell, Fed. Cas. No. 1,185.” 

It clearly appears from a consideration of the case that the learned judge 
recognized the rule that, in the trial of law actions in the courts of the United 
States, courts in their discretion may admit evidence which has been taken ac- 
cording to the practice in the state courts. It may be here observed that Judge 
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Sanborn clearly stated: “There was no proof or offer to prove that the plaintiffs 
witnesses who testified at the former trial were dead, insane, without the juris. 
diction of the court, or that for any reason their presence and oral examination 
were either impossible or impracticable.” 

I conclude that this case is authority against the contention of counsel for 
the plaintiff in the case at bar. 

[2, 3] While there is some conflict in the authorities as to the admissibility of 
such testimony, upon a consideration of the cases I am convinced that the better- 
reasoned authorities support the rule that such evidence is admissible upon proper 
showing being made that the witness is dead, insane, or without the jurisdiction 
of the court, and that it is impractical to produce the witness in person, and 
that Revised Statutes, section 861, title 28, section 635, USCA, do not require 
the exclusion of such evidence. 

The case of Chicago, M. & St. Paul R. Co. v. Newsome, 174 F. 394 (8 
C. C. A.) held: “Where a witness promised, but failed, to be present at the second 
trial, plaintiff could not introduce his testimony, given at a former trial.” 

This case again approved the rule announced by the same court in Diamond 
Coal & Coke Company v. Allen, 137 F. 705, supra. It is clear from the statement 
of facts in the opinion, that the “witness promised to be present but failed to 
appear,” the evidence was improperly admitted. This opinion cites the case of 
In re Fisk, 113 U. S. 713, 5 S. Ct. 724, 28 L. Ed. 1117. In this case the court 
held that none of the exceptions found in sections 863, 866, and 867, Revised 
Statutes (28 USCA §§ 635, 639, 645), authorized the examination of a party to 
the suit in advance of the trial as provided for under the statutes of New York 
There is no conflict in this decision and the authorities sustaining the right to 
introduce the evidence of a witness given in a former trial upon proper showing 
of the impossibility to have such witness in attendance upon the second trial. 

Where the testimony of a witness has been preserved in a former trial, upon 
proper showing at a subsequent trial of the same case of inability to procure the 
attendance of such witness, such evidence should be admissible. The examination 
of such witness in open court at the first trial and the opportunity for full cross- 
examination of such witness renders such evidence so offered in a subsequent triai 
the equivalent of the deposition of such witness. It is clear such evidence has been 
obtained in a more formal and effective manner than is usually followed or re- 
quired in the taking of a deposition. 

In the case of Toledo Traction Company v. Cameron (6 C. C. A.) 137 F. 48, 
59, the authorities are carefully reviewed together with the applicable statutes, 
and the conelusion reached that such evidence should be admitted. Severens, Cir- 
cuit Judge, in delivering the opinion of the court, said: “If, therefore, the testi- 
mony which is the subject of contention in the case before us was admissible by 
the common-law rules of evidence, the provisions for taking depositions are not 
material. And we think that not only in the English courts, but in the federal as 
well as in the state courts, the admissibility of such proof has been quite constantly 
regarded as controlled by the general rules of evidence, and the proof held to be 
admissible when the witness who delivered the testimony on the former trial is 
dead or has become insane or resides beyond the reach of the process of the 
court, or, as held in some instances, when the witness has lost his memory of the 
events he had formerly testified about.” See Hughes, Federal Practice, vol. 6, 
§ 3611, p. 136: Encyclopedia of Federal Procedure, vol. 2, § 584, p. 865; Great 
Northern R. Co. v. Ennis, 236 F. 17 (9 C. C. A.) 

It is conceded under the statutes of Oklahoma such evidence is admissible. 
Title 28, § 643, USCA, provides: “In addition to the mode of taking depositions 
of witnesses in causes pending at law or equity in the district courts of the 
United States, it shall be lawful to take the depositions or testimony of witnesses 
in the mode prescribed by the laws of the state in which the courts are held.” 

Secion 3071, C. O. S. 1921, provides: “The -shorthand reporter in any court 
of record shall file his notes taken in any case with the clerk of the court in 
which the cause was tried. Any transcript of notes so filed, duly certified by the 
reporter of the court who took the evidence as correct, shall be admissible as 
evidence in all cases, of like force and effect as testimony taken in the cause by 
deposition, and subject to the same objection. * * *” From a consideration of 
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section 643, title 28, USCA, supra, and in the provision of the Oklahoma statute 
is to be found plain statutory authority for the admission of the former testimony 
of the witness Graham under the showing made. Such evidence, when so certified 
by the court reporter under the statutory authority, becomes the equivalent and 
in legal effect the deposition of such witness. Judge Sanborn, in the case of Salt 
Lake City v. Smith, supra, definitely held that section 867 of the Revised Statutes, 
which is the same as section 645, title 28, USCA, supra, rendered such evidence 
admissible. The effect of section 3071, C. O. S., supra, is to make the transcript 
of the court reporter’s notes of the witness’ evidence, and its certification by such 
reporter, the deposition of such witness, and section 643, title 28, USCA, supra, 
renders such deposition admissible in evidence where it would have been com- 
petent to have taken such witness’ deposition. 

This conclusion is not in conflict with the opinion of the Supreme Court of 
the United States in Hanks Dental Association v. International Tooth Crown Co., 
194 U. S. 303, 24 S. Ct. 700, 702, 48 L. Ed. 989. This opinion was delivered May 
16, 1904, subsequent to the Act of Congress approved March 9, 1892, 27 Stat. 7, 
which is the same as section 643, title 28, USCA, supra, in which the rule an- 
nounced in Re Fisk, 113 U. S. 713, 5 S. Ct. 724, 28 L. Ed. 1117, is again approved. 
The same question was presented in this case as in the Fisk Case, the right to 
examine a party to an action pending in any court of record, or of a person who 
expects to be a party to an action about to be brought under section 870 of the 
Code of Civil Procedure of New York. Chief Justice Fuller, speaking for the 
court, quoted from the case of Union Pacific R. Co. v. Botsford, 141 U. S. 250, 
11 S. Ct. 1000, 35 L. Ed. 734: “The only power of discovery or inspection, con- 
ferred by Congress, is to ‘require the parties to produce books or writings in 
their possession or power, which contain evidence pertinent to the issue, in cases 
and under circumstances where they might be compelled to produce the same by 
the ordinary rules of proceeding in chancery, and to nonsuit or default a party 
failing to comply with such an order.” Chief Justice Fuller, in construing section 
643, title 28 USCA, supra, said: “In short, the courts of the United States are 
not given discretion to take depositions not authorized by Federal law, but, in 
respect of depositions thereby authorized to be taken, they may follow the Federal 
practice in the manner of taking, or that provided by the state law. United States 
v. Fifty Boxes and Packages of Lace [D. C.] 92 F. 601.” 

So it is plain under the construction of section 643, title 28, USCA, supra, 
by the Supreme Court of the United States, where a witness has testified in a 
case, and such testimony has been preserved by filing a transcript of the same 
duly certified by the court reporter, upon another trial of the same case, and such 
witness is without the jurisdiction of the court, the evidence of such witness is 
competent when presented in the form of a deposition as authorized under the 
state practice, where such court is sitting. The introducing of the deposition of 
witness which has been obtained in the manner provided under the state practice 
is entirely a different proceeding than one for the discovery of evidence by re- 
quiring a party to an action to submit to examination by the adverse party. — 

_ [4, 5] The contention that the verdict of the jury is not supported by suf- 
ficient evidence and is contrary to law is untenable. In the case of Frankel vy. 
New York Life Insurance Co., 51 F.(2d) 933 (10 C. C. A.), it was held: “Legal 
presumption that death was due to accident rather than suicide disappears where 
there is evidence of suicide.” 

_. Lam of the opinion that the verdict of the jury is supported by the evidence. 
[he motion for new trial is denied. 


WALLACE v. STANDARD ACC. INS. CO. OF DETROIT, MICH. No. 6128. 


Circuit Court of Appeals, Sixth Circuit. Feb. 17, 1933. 
; 63 Federal Reporter (2d) 211. 
1. INSURANCE. 


Plaintiff suing on accident policy had burden of proof on fact question whe- 
ther insured’s fall was caused by stumbling over tree stump. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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2. INSURANCE. ; 

Evidence weld insufficient for jury in suit on accident policy, there being no 
eyewitnesses of insured’s fall and merely conjecture regarding cause. 

It appeared that insured, having separated from his son at point near 
insured’s home, turned toward his house and in so doing ascended flight 

of twelve wooden steps rising seven feet from street to yard; that when 

he reached top of steps he called to his son that he was hurt; and that 

son found him several feet to right of top of steps with one knee and 

hand on ground as if attempting to rise. It was contended that insured 
had stumbled over tree stump several inches higher than ground and 
about a foot or more from top step, but fall may have resulted from weak- 
ness incidental to insured’s physical condition or from overexertion due 

to ascending street and steps or from some other cause. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by Margaret Wallace against the Standard Accident Insurance Com- 
pany of Detroit, Michigan. From a judgment on a directed verdict for defend- 
ant, plaintiff appeals. 

Affirmed, 

Clyde L. Miller, of Ashland, Ky. (Vinson & Miller, of Ashland, Ky., on the 
brief), for appellant. 

F. C. Malin, of Ashiand, Ky. (Howard Van Antwerp, Jr., of Ashland, Ky, 
on the brief), for appellee. 

Before Moorman, Hicks, and Simons, Circuit Judges. 

Hicks, Circuit Judge. 

ee suit was upon a policy of accident insurance issued on behalf of Frank 
T. G. Wallace, Jr., who died while the policy was in force. Appellant challenges 
s correctness of a directed verdict in favor of appellee. 7 

The question is, whether there was substantial evidence that the insured lost 
his life, directly and independently of all other causes, from bodily injuries re- 
sulting solely from external, violent, and accidental means. 

For many years before, and until, his death, the insured had been a sufferer 
from diabetes mellitus and had taken with more or less regularity the insulin 
treatment therefor under the directions of physicians. At the time of his death 
he was fifty-four years of age and weighed about one hundred and seventy 
pounds. He was subject occasionally to attacks of dizziness and fainting spells. 

He resided with his family in Gartrell Hill Subdivision of Ashland, Ky. 
About 11 o’clock on the night of his death, September 19, 1927, the insured in 
company with his son had driven an automobile from the business section of 
Ashland, a distance of two or three miles, to his home. They placed the car in 
a garage about thirteen hundred feet from the entrance of the house and walked 
that distance up a street, having an average grade of 6 per cent. The insured’s 
automobile was found at the entrance and the son started to take it to the ga- 
rage. The insured turned toward the house and in so doing ascended a flight otf 
twelve wooden steps making a rise of seven feet to the yard. This flight had a 
wooden handrail on the right. The distance from the top of the wooden steps 
to some concrete steps leading up to the porch was eighteen feet. The house 
was new and there was no walk between the two sets of steps. At the top of 
these wooden steps there was an opening of three or four inches that had not 
been filled in. 

When the insured reached the top of the wooden steps, he called, “Come 
here son, I’m hurt.” The son went to him immediately and inquired, “What's 
the matter, father?” and the insured answered, “I don’t know, son.” He was 
found about three or four feet to the right of the top of the wooden steps; one 
foot was off the ground, one knee was on the ground, and one hand on the ground, 
as if he were attempting to rise. The son helped him to his feet and with his as- 
sistance insured walked across the yard, up the concrete steps, across the porch, to 
the front door, where he slumped down. After being assisted into the house he 
fell to the floor and died in about forty-five minutes without speaking again or 
regaining consciousness. 
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There was a wound in the nature of an abrasion over insured’s left temple 
from which blood was flowing. The left cheek was skinned or scraped, and there 
was a skinned place upon his chin. There was grass and dirt on his face. There 
was a bruised place under the left knee but there were no fractured bones. 

On a line with the handrail of the wooden steps and about twelve or fifteen 
inches from the top step was the stump of a tree. The witnesses vary in their 
testimony touching the diameter of this stump. One witness thinks that it was 
perhaps nine or ten inches in diameter, while another testifies to a diameter of 
from four to six inches. There is evidence tending to show that it was half rot- 
ten and there is also evidence tending to show that it was solid. It was three or 
four inches higher than the level of the ground around it. The tree had been 
cut with an axe and the point of the stump was toward the wooden steps. When 
the insured was found he was lying at a slight angle from the right top corner of 
the wooden steps and his feet were two and a half or three feet from and on the 
right side of the stump. Grass had grown up around the stump, and an exam- 
ination made about daylight of the morning after the insured’s death showed that 
grass had been pulled up over the top of it and had the appearance of having 
been mashed but the record does not disclose in what direction the grass had 
been pulled. Several witnesses testified that they came to the insured’s house in 
the night, after his death, and that they did not stumble over the stump but all 
those who came did not so testify; nor is there any evidence touching the prior 
condition of the stump, i. e., whether it had grass mashed upon it before the ac- 
cident. 

Some time after the insured was taken into the house his cane was found 
eleven or twelve feet from the top of the wooden steps in the general direction, 
but to the left, of the concrete steps. 

{1, 2] There was medical testimony tending to show that the insured died as 
a result of cerebral hemorrhage superinduced by the fall or some damage to his 
skull caused by the fall, but we find no substantial evidence to support the es- 
sential allegation of the petition that the fall itself was caused by stumbling 
independently and exclusively of any and all other causes. There is no room 
for any presumption that it was so caused. This was purely a question of 
fact and the burden was upon appellant. The insured himself in his con- 
scious moments stated that he did not know. No one saw the occurrence. 
The whole question is in the realm of conjecture, possibility, or surmise. 
Hardy-Burlingham Min. Co. v. Baker, 10 F.(2d) 277 (C. C. A. 6); Davlin 
v. Henry Ford & Son, Inc., 20 F.(2d) 317 (C. C. A. 6); American Oil Co. v. 
Frederick, 47 F.(2d) 54, 57 (C. C. A. 6). 

The location of the cane is without special probative force. It may have 
been thrown by the violence of the fall from whatever cause or. it may have 
been dropped by the insured on his way to the house after the fall or it may 
have been placed by some third person at the point where it was found. The 
wound upon insured’s left temple militates against the theory that he stumbled 
upon the stump and fell to the right. The mashed grass upon the stump, in the 
absence of any evidence as to how long it had been in that condition, carries 
with if{nothing more than a possible inference. American Oil Co. v. Frederick, 
supra.” The shoes worn by insured were introduced, but their appearance dis- 
closed#nothing of probative value. The fall may have resulted from weakness 
incidental to the insured’s physical condition or from overexertion due to the 
ascent of the street and steps or from some other cause. As stated in Atchison, 
T. & S. F. Ry. Co. v. Saxon, 284 U. S. 458, 52 S. Ct. 229, 230, 76 L. Ed. 397: “No- 
body saw the accident; no one can say with fair certainty how it occurred. Con- 
sistently with the facts disclosed it might have happened in one of several ways. 
** *” See, also, Chicago M. & St. P. Ry. Co. v. Coogan, 271 U. S. 472, 477, 46 
S. Ct. 564, 70 L. Ed. 1041. 

The judgment is affirmed. 
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CONTINENTAL CASUALTY CO. v. ERION. No. 4—2862. 
Supreme Court of Arkansas. Feb. 27, 1933. 
Rehearing Denied April 3, 1933. 
57 Southwestern Reporter (2d) 1025. 
1. INSURANCE. : Pets sh 

That in consummation of previous transaction insurance soliciting agent had 
drawn draft on insurer for sum due, as agreed on by insurer and insured, held 
immaterial on issue of agent’s apparent authority to orally contract. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

2. INSURANCE. : 4 

That insurer’s previous policy to alleged insured bore same date as previous 
application held not to indicate that in subsequent transaction soliciting agent 
would have authority to make oral agreement that insurance should be in force 
from date of application. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

3. INSURANCE. 

Insurance soliciting agent’s statement to applicant regarding extent of agent’s 
authority held unavailing to applicant as against insurer. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

4. INSURANCE. 

That insurer to whom application for insurance covering railway employee 
had been made retained order on railway company for deduction of premiums 
from employee’s wages held immaterial on issue of soliciting agent’s apparent 
authority, where insurance application was not accepted. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

5. INSURANCE. 

That soliciting agent, at request of alleged insured, procured form for giving 
preliminary notice, held not material on issue of agent’s apparent authority, in 
absence of showing that alleged insured knew that agent had form at time alleged 
oral insurance contract was made. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

6. INSURANCE. 

Insurer’s requisition for and license issued to soliciting agent had no greater 
force than statute regarding license where forms used for requisition and license 
were prepared by insurance commissioner in compliance with such statutes (Craw- 
ford & Moses’ Dig. §§ 6060, 6062). 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

7. INSURANCE. 

Statutes regarding licensing of insurance agents do not change general laws 
of agency (Crawford & Moses’ Dig. §§ 6060, 6062). 

(For other cases, see Insurance, Dec. Dig. § 73.) 

9. INSURANCE. 

Alleged insured could not rely on form of insurer’s requisition for and license 
to soliciting agent to establish agent’s apparent authority to orally contract, where 
alleged insured had no knowledge of existence of either before controversy arose 
(Crawford & Moses’ Dig. §§ 6060, 6062). 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

10. INSURANCE. 

Where railroad employee’s application for insurance made continuance of 
insurance dependent on continuance of employment, and employee ceased to work 
for railroad two days after application was signed, and before injury was received, 
no valid insurance contract existed. 

(For other cases, see Insurance, Dec. Dig. § 296.) 


Appeal from Circuit Court, Pulaski County, Second Division; S. S. Jefferies, 
Special Judge. 
_ Action by J. P. Erion against the Continental Casualty Company. Judgment 
for plaintiff, and defendant appeals. 
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Judgment reversed, and case dismissed. 
Donham & Fulk, of Little Rock, for appellant. 
Dillon & Robinson, of Little Rock, for appellee. 


TURNER v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 5807. 
Supreme Court of Idaho. Feb. 8, 1933. 
Rehearing Denied March 30, 1933. 
20 Pacific Reporter (2d) 210. 
1. INSURANCE. |. >. ‘ 

Insured’s admission that he told physician of cause of previous illness, which 
was unknown to him until after medical examination and delivery of health policy 
issued on application stating that he had no previous illnesses, did not bar recovery 
thereon, but was merely circumstance for jury’s consideration on issue of fraud. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. ; 

Oral evidence that insured told truth to insurer's agent or medical examiner, 
failing to record correct answers in application for policy, presented question for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 

Insured is not estopped to recover on health policy because of false answers 
to questions in attached application, unless he knew they were false. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

4. INSURANCE. baie ; 

Whether insured was estopped to assert truth of his negative answer to ques- 
tion in application for health policy as to previous illnesses by retention of policy, 
with attached application, after learning of incorrect answers recorded by in- 
surer’s medical examiner, without notifying insurer, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from District Court, Ada County; Charles E. Winstead, Judge. 

Action on a life, health, and accident insurance policy by Joseph James Turner 
against the Pacific Mutual Life Insurance Company of California, which filed a 
cross-action to cancel the policy. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Richards & Haga, of Boise, for appellant. 

Hawley & Worthwine, of Boise, for respondent. 


CITY OF CHEROKEE et al. v. ZTNA LIFE INS. CO. OF HARTFORD, 
CONN. No. 41658. 
Supreme Court of Iowa. March 14, 1933. 
247 Northwestern Reporter 495. 
1. INSURANCE. 
___In action on accident policy, whether insured fireman’s death resulted from 
fall at fire or from myocarditis, held for trial court. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from District Court, Cherokee County; C. W. Pitts, Judge. 

Action at law on insurance policy. Trial to the court. Motion to direct a 
verdict for defendant sustained, and plaintiffs appeal. The opinion states the facts. 

Affirmed. 

J. F. Loughlin and McCulla & McCulla, all of Cherokee, for appellants. 

Gleysteen, Purdy & Harper, of Sioux City, and Herrick & Ary, of Cherokee, 
for appellee. 

MITCHELL, Justice. 

The appellant, an insurance company, executed and delivered a policy of in- 
surance to the city of Cherokee, Iowa, on or about the Ist day of May, 1926, 
insuring the employees of said city, who were members of the volunteer fire 
department of said city, against death resulting, directly and independently of all 
other causes, from bodily injuries effected, dusing the term of the policy, solely 
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through external, violent, and accidental means, as in the policy provided. The 
policy was in full force and effect in the month of January, 1931. 

Calvin O. Royer was a member of the fire department of Cherokee, Iowa, 
and in good standing on the 21st day of January, 1931. On that date, early in the 
morning, he responded to an alarm calling out the fire department. The fire was 
in a refrigerator car in the Illinois Central yards at the intersection of Beach and 
Fifth streets. The refrigerator car was heated by charcoal. It was a cold morning, 
the ground was frozen, and there was some,snow on the ground. Shortly after 
Royer arrived at the fire, he walked away irom the fire toward a couple of his 
fellow firemen who were standing on the top of a little incline. His face was 
covered with soot. The incline did not fall over six or eight inches in a distance 
of seven feet. As he came toward his fellow firemen, he was smiling and saying 
something, although the record does not show what statement he made. When 
he was within a few feet of his fellow firemen, he threw up his hands, fell over 
backward, and his feet went up in the air. He fell right straight back, his head 
hitting the frozen ground. After he fell, he lay on his back on the ground. He 
made no statement of any kind, but was breathing. He was picked up, placed in 
an automobile, and rushed to the hospital. He died on the way to the hospital. 

Hannah Royer was appointed administratrix of the estate of Calvin O. Royer, 
and this action was brought both in the name of the city of Cherokee and in the 
name of the administratrix of the Calvin O. Royer estate, against the appellee 
upon the policy of insurance which the appellee had written. 

It was the contention of the appellee that Royer died of myocarditis, and that 
the insurance company was not liable under the policy because, under the terms 
of the policy which the appellee issued, it was liable only in case death resulted 
from bodily injuries, directly and independently of all other causes, solely through 
external, violent, and accidental means, as provided by the terms of said policy. 

A jury was waived, and the cause was submitted to the court. At the close 
of all the testimony, the appellee moved the court for a directed verdict, which 
motion was sustained by the court. 

The record shows that Calvin O. Royer at the time of his death was 56 years 
of age. He was a member of the Cherokee fire department, and early in the 
morning of January 21, 1931, he was called to a fire in the railroad yards at 
Cherokee, and, while in the performance of his duties as a fireman, he slipped 
and fell, striking his head on the frozen ground. He never regained consciousness 
thereafter, but died within ten minutes after the fall. There was a slight incline 
at the place where he fell, and snow was on the ground. He was feeling all right 
the day that he died. There were no bumps or bruises on his head, and there was 
no bleeding. No autopsy was performed. He was dead before any doctor had a 
chance to examine him. The testimony of the doctors showed that his death might 
have resulted from the fall. Shortly after he died, his body was examined by a 
doctor, who testified that he ascertained from his examination that Royer had 
an enlarged heart. There was also testimony that in 1924 he was examined by his 
family physician, Dr. Cleaves, on behalf of the United States government, for a 
pension. Royer being a Spanish-American War veteran, under certain conditions, 
was entitled to a pension, and the government designated Dr. Cleaves, who also 
happened to be the family physician of Royer, to examine him. Royer was ex- 
amined at that time, and Dr. Cleaves, over objection properly made, testified that 
from the examination made he found that Royer was suffering from high blood 
pressure, and that the condition that he was in at that time had a tendency to 
bring on a disease of the heart, and that it is common for persons who have high 
blood pressure to die very suddenly and without warning. In answer to a hypo- 
thetical question covering the facts as set out in this case, another doctor testified 
that in his judgment the probable cause of Royer’s death was myocarditis. Upon 
cross-examination, however, he stated that it was possible that the fall might have 
caused this man’s death. The death certificate, which was produced in evidence, 
gave as the cause of death, myocarditis. The evidence of the appellants in this 
case was that of the eyewitnesses who saw the accident. Opposed to this testi- 
mony was the testimony of the experts, the doctors who testified in answer to a 
hypothetical question setting out the facts in this case. 

[1] The question was clearly one for the jury. The jury having been waived 
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in this case, the court was in the same position that a jury would have been in. 
The appellants complain because at the end of all the testimony a motion to dis- 
miss was made by the appellee and was sustained. This court, in a very recent 
case, passed upon this very question. In the case of Griffith v. Arnold & Ras- 
mussen, 204 Iowa, 1216, 216 N. W. 728, 729, this court said: 

“The action was at law and a jury was waived therein by stipulation. The 
judge who sustained the motion of the defendant was the trier of fact. lf we 
were to hold that plaintiff’s evidence made a prima facie case, would it follow 
that he was necessarily entitled to a reversal? A prima facie case is not neces- 
sarily a conclusive one before the jury. A plaintiff may make a prima facie case 
in a technical sense which entitles him to go to the jury, and yet may lose his 
case before the jury for want of strength and substance in his evidence. And so 
in this case, even though the judge believed that the plaintiff had made a prima 
facie case in a technical sense, which would have entitled him to go to the jury, 
yet, if he had believed also that the evidence was not convincing, and that the 
circumstances proved and the inferences which were sought therefrom were weak 
and inconclusive and would not justify a judgment for plaintiff on the merits, then 
he was under clear duty to dismiss the petition. Where the judge who hears the 
motion to dismiss is to be the jury which shall try the case upon its merits, we 
observe no reason why he should overrule a motion to dismiss only to dismiss upon 
the merits on his own motion.” 

[2] This court has repeatedly held that, where the cause is tried to the court 
without a jury, the findings of the trial court on questions of fact are as con- 
clusive and binding upon the Supreme Court as the verdict of a jury, and such 
findings will not be reviewed or disturbed by the Supreme Court where there is 
any evidence to substantiate them. In the case at bar, the appellants saw fit to 
waive a jury, and submitted the case to the court. There was a dispute in the 
evidence, and we are therefore bound by the findings of the lower court. 

The other error complained of by the appellants was that the lower court 
erred in admitting the testimony of the witness Dr. P. B. Cleaves. Dr. Cleaves was 
called as a witness by the appellee. He is a practicing physician at Cherokee, 
Iowa. Calvin O. Royer was a Spanish-American War veteran, and Dr. Cleaves 
was directed by the United States government to examine Royer to ascertain 
whether or not he was entitled to a pension. This examination took place in 1924. 
Dr. Cleaves testified in regard to the physical condition of Royer, which informa- 
tion he secured at the time that he made the examination of Royer in 1924 for 
the United States government. The appellant, the Royer estate, objected to the 
testimony on the theory that it was a privileged communication between a physician 
and patient, and that said testimony was not admissible under Code, § 11263. 

Code, § 11263, is as follows: “No practicing attorney, counselor, physician, 
surgeon, or the stenographer or confidential clerk of any such person, who obtains 
such information by reason of his employment, minister of the gospel or priest of 
any denomination shall be allowed, in giving testimony, to disclose any confidential 
communication properly intrusted to him in his professional capacity, and necessary 
and proper to enable him to discharge the functions of his office according to the 
usual course of practice or discipline. Such prohibition shall not apply to cases 
where the party in whose favor the same is made waives the rights conferred.” 

The construction of the above-quoted statute and the question of whether or 
not evidence of a physician is admissible have been before this court on several 
occasions. 

In the case of Woods v. Town of Lisbon, reported in 138 Iowa, page 402, 116 
N. W. 143, 144, 16 L. R. A. (N. S.) 886, 128 Am. St. Rep. 208, this court said: 

“Dr. Bender had been employed by the defendant to be present at the opera- 
tion if possible, and he in fact went to the hospital when Dr. York did. Before 
reaching the hospital Dr. York told Dr. Bender what the operation was to be, 
but neither at that time nor at any other time was there any consultation between 
them as to the case or as to the n&ture of the operation about to be performed. The 
testimony showed absolutely that the relation of physician and patient did not 
exist, that Dr. Bender in no way participated in the work, and that he was merely 
an observer thereof. 

“The trial court held him an incompetent witness under section 4608 [section 
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11263, Code 1931] of the Code. The ruling was erroneous and prejudicial to the 
defendant. The section provides that ‘no practicing * * * physician, surgeon 
* * * who obtains such information by reason of his employment, * * * 
shall be allowed, in giving testimony, to disclose any confidential communication 
properly intrusted to him in his professional capacity, and necessary and proper 
to enable him to discharge the functions of his office according to the usual course 
of practice or discipline.’ The statute has been construed to include knowledge or 
information acquired by the physician by observation or examination. Finnegan y, 
Sioux City, 112 Iowa, 232, 83 N. W. 907. And if the relationship of physician and 
patient had existed at the time in question, the ruling would have been correct. 
But, as we have heretofore said, there was no such relationship, and without it 
the testimony offered was clearly competent. There was no confidential relation, 
and hence no privilege existed. Battis v. Railway Co., 124 Iowa, 623, 100 N. W. 
543; State v. Swafford, 98 Iowa, 362, 67 N. W. 284; State v. Smith, 99 lowa, 
26, 68 N. W. 428, 61 Am. St. Rep. 219; Sutcliffe v. Traveling Men’s Ass’n, 119 
Iowa, 220, 93 N. W. 90, 97 Am. St. Rep. 298; 1 Elliott on Evidence, § 634, and 
cases cited. In Sutcliffe v. Ass’n, supra, it was said that the mere presence of the 
physician did not render the communication confidential when not such in fact. 

“The appellee urges that Dr. Bender was not in the operating room with the 
consent of the plaintiff or her husband, and that because thereof he can give no 
testimony as to what he observed. We know of no authority going to this extent; 
but, on the contrary, such a holding would be directly adverse to the rule of the 
cases and to the language and intent of the statute itself. In State v. Height, 117 
Iowa, 650, 91 N. W. 935, 59 L. R. A. 437, 94 Am. St. Rep. 323, we held that the 
testimony of a physician who had made an examination of a man against his 
will was competent because the confidential relation protected by the statute did 
not exist.” 

In the case of Blossi v. Railway Co., reported in 144 Iowa, page 697, at page 
713, 123 N. W. 360, 366, 26 L. R. A. (N. S.) 255, this court said: 

“But appellant contends that the trial court was in error in some of its rulings 
with reference to the testimony bearing upon the issue which we have just been 
considering. For example, it is said that, as Dr. Morse was plaintiff’s physician, 
his testimony was incompetent. It is a mistake to assume that a physician cannot 
testify in any case to which his patient is a party. He is only forbidden to testify 
when he obtains information by reason of his employment to confidential com- 
munications intrusted to him in a professional character, and necessary and proper 
to enable him to discharge his duties.” 

[3] The Iowa rule is more fully stated in the recent case of State v. Masters, 
197 Iowa, 1147, at page 1150, 198 N. W. 509, 510. This was a criminal case in 
which two doctors who were called to treat a wound suffered by the accused were 
allowed to testify to certain matters observed by them in the accused’s surround- 
ings. On the question that they were incompetent under the statute, this court said: 

“And, finally, if it should be conceded that they did sustain a confidential re- 
lation with the defendant, neither of them testified to anything in the remotest 
degree in the nature of confidential communications or to anything learned in a 
professional capacity. The statute does not prohibit a physician from testifying in 
any and all cases in which his patient may be a party. He is only prohibited from 
testifying to any confidential communication properly intrusted to him in his pro- 
fessional capacity and necessary and proper to enable him to perform his duty, 
and to facts which are learned by him in the discharge of his duties from his 
observation and examination of the patient, where they are of a confidential 
nature, and necessary and proper to enable him to discharge his professional 
duty.” 

[4] Thus it appears from the recent decisions of this court that the question 
of whether or not a physician can testify depends upon whether or not a relation- 
ship of physician and patient exists. If the relationship of physician and patient 
exists, the physician, under the statute, cannot testify. If the relationship of 
physician and patient does not exist, then, under the holdings of this court, the 
testimony of the physician is admissible. 

[5, 6] The question in this case is whether or not the relationship of physician 
and patient existed between Dr. Cleaves and Calvin O. Royer in 1924, when the 
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physical examination of Royer was made by Dr. Cleaves. Regardless of who 
employs the physician, if he assumes to advise or administer treatment to the 
patient and the patient acquiesces therein, then the relationship of physician and 
patient arises. In the case at bar, it appears that Dr. Cleaves is one of the 
physicians appointed by the United States government for examining veterans 
seeking pensions. Royer was a veteran of the Spanish-American War, and was 
seeking a pension from the United States government, and Dr. Cleaves was 
directed by the government to examine Royer for the purpose of ascertaining 
whether or not Royer was entitled to a pension. The record shows no examination 
made for the purpose of treatment, nor for the purpose of prescribing for the 
deceased, but does disclose employment by the United States government to make 
an examination in its behalf. This examination was made for the purpose of 
determining whether the said Royer was entitled to a pension as a disabled 
veteran. If there was any conversation or any talk between Royer and Dr. Cleaves 
on the day the examination was made, or at any time thereafter, in regard to the 
examination or in regard to the physical condition of Royer, it is not set out in 
the record. There is no showing in the record that Dr. Cleaves at any time ever 
treated Royer. It does appear that Dr. Cleaves was the family physician of the 
Royer family for several years, but he was never consulted by and never treated, 
Royer. Thus, since Dr. Cleaves did not attempt to treat or prescribe for Royer, 
the relationship of physician and patient did not exist between Dr. Cleaves and 
Royer at the time the examination was made, and, since the relationship of 
physician and patient did not exist, the testimony which Dr. Cleaves gave was not 
a privileged communication under the statute, and, under the well-settled rules of 
this court, the testimony was admissible, and the court did not err in admitting the 
same. 
The judgment and decree of the lower court must be and it is affirmed. 
Kindig, C. J., and Anderson, Stevens, and Kintzinger, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BARLOW. 
Court of Appeals of Kentucky. Feb. 28, 1933. 
57 Southwestern Reporter (2d) 997. 


1. INSURANCE. 


That insured when killed was acting as volunteer fireman without pay and 
not in his regular occupation sheld not to reduce recovery on policy, where classi- 
fication of risks and premium rates which would have worked such reduction 
were not copied into or attached to policy (Ky. St. § 679). : 

Copy of policy filed with petition disclosed that insured gave his oc- 
cupation as that of tire salesman, with office and selling duties in store 
only; and facts disclosed that insured, while engaged in assisting city fire 
department in fighting fire, voluntarily and without compensation, was 
killed when brick wall fell on him. The insurance company based its 
defense solely on fact that insured, when injured, was engaged in act 
not pertaining to his duties as tire salesman. Policy provided that 
“this policy includes the indorsements and attached papers, if any, and 
contains the entire contract of insurance except as it may be modified 
by the company’s classification of risks and premium rates. * * *” There 
were no attached papers or other modifications, and words “may be” 
imply possibility or probability but do not mean that it is done without 
further action. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 
2. INSURANCE. 


Statute providing that application, by-laws, and rules or parts thereof, un- 
less attached to or printed on policy, shall not be considered part of policy, is 
mandatory (Ky. St. § 679). 

Under Ky. St. § 679, mere reference in policy to any rules, by-laws, 
manuals, and rate books of company are not admissible as evidence to 
determine insured’s rights unless such documents are written into or at- 
tached to policy and made part of contract. 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 
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3. INSURANCE. 

Documents unattached to policies may be examined to ascertain insurer's 
obligation, but not to ascertain obligation or otherwise affect insured’s rights 
(Ky. St. § 679). 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


4. INSURANCE. 

Statute requiring application, by-laws, or rules or part thereof to be printed 
in policy or attached thereto to be considered part thereof was enacted for in- 
sured’s protection (Ky. St. § 679). 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

Appeal from Circuit Court, Bourbon County. 

Action by Nell Barlow against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Chas. A. McMillan, of Paris, for appellant. 

George Batterton, of Paris, for appellee. 


REPUBLIC LIFE & ACCIDENT INS. CO. OF LOUISVILLE 
et al. v. GAMBRELL. 
Court of Appeals of Kentucky. March 7, 1933. 
58 Southwestern Reporter (2d) 219. 
1. INSURANCE. 

Whether insured’s disability resulting from illness was total or such as con- 
fined him continuously “within doors,” within meaning of health provision of 
policy, held for jury. 

Confining sickness clause of policy provided indemnity for sickness 
confining insured continuously within doors, while nonconfining sickness 
clause indemnified insured at one-half monthly amount payable under con- 
fining clause. Evidence disclosed that insured went alone after being as- 
sisted on bus at Corbin, Ky., to Martinsville, Ind., where he was confined 
in sanitarium until he returned to the home of his mother at Covington, 
when again he traveled alone; that during the time he was confined in the 
home of his mother he visited, by the use of crutches and persons assist- 
ing him, the office of a physician who treated him; and that when he travel- 
ed from the home of his mother to Corbin, he traveled alone. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

Insured, who is in such ill health that he must remain at home under physic: 
ians treatment except when going to physician or hospital for treatment, is “con- 
fined within doors” and entitled to indemnity under policy indemnifying against 
illness. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Policy should be construed in insured’s favor so as not to defeat protection 
intended. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Health provision of policy limiting insurers liability to disability resulting from 
sckness requiring regular attendance of physician held valid. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Insurer could avail itself of provision in policy indemnifying against illness as 
to confinement within doors, though insured, on physician’s advice, took walks or 
sat outdoors. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Whitley County. 
Action by Garrett Gambrell against the Republic Life & Accident Insurance 
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Company of Louisville, Kentucky, and others. Judgment for plaintiff, and de- 
fendant named appeals. 

Reversed, and new trial granted. 

Stephens & Steely, of Williamsburg, for appellant. 

Pope & Upton, of Williamsburg, for appellee. 


CLARK v. MUTUAL BEN. HEALTH & ACCIDENT ASS’ m oe 1124. 
Court of Appeal of Louisiana. First, Circuit. March 7, 1933. 
146 Southern Reporter 497. 
1. INSURANCE. 

Stipulations in insurance policy sued on as to illness indemnities and rein- 
statement after default in payment of premium are law of case as between par- 
ties (Civ. Code, arts. 1901, 1945). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

Provision for reinstatement of insurance policy to cover sickness beginning 
over ten days after insurer accepted past due premium held to refer to beginning 
of insured’s continuous confinement. 

The policy provided for payment of stated monthly indemnity from 
fourth day after medical treatment and confinement for disability resulting 
from disease necessarily confining insured continuously within doors, and 
stipulated that acceptance of premium after default should reinstate policy 
to cover only sickness beginning over ten days after such acceptance. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. 

Insurer having reasonable grounds to believe that illness causing insured’s 
confinement, covered by reinstated health policy, existed before reinstatement, held 
not liable for double indemnity and attorney’s fees for delay in payment (Act 
No. 310 of 1910, §§ 2, 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Parish of Calcasieu; Jerry Cline, Judge. 

Action by Anna Gaudet Clark against the Mutual Benefit Health & Accident 
Association. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

McCoy, Moss & King, of Lake Charles, for appellant. 

A. Blanchard, of Morgan City, for appellee. 


HAMILTON v. NATIONAL LIFE & ACCIDENT INS. CO. No. 1108. 
Court of haga of Louisiana. First Circuit. March 7, 1933. 
146 Southern Reporter 517. i 


5. INSURANCE. 

In action on accident policy, evidence showed injury relied on was received 
before policy was written. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Parish of Beauregard; Thos. F. Porter, Judge. 

Action by Calvin L. Hamilton against the National Life & Accident Insur- 
ance Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Ped C. Kay, of De Ridder, for appellant. 

Hawkins & Pickrel, of Lake Charles, for appellee. 

Exuiorr, Judge. 


Calvin L. Hamilton obtained from the National Life & Accident Insurance 
Company an insurance policy against bodily injury, and alleges that, while work- 
ing as a laborer on highway No. 104 in Cameron parish on July "26, 1930, and 
while lifting a box of bolts, he sustained an injury within the terms and pro- 
tection of his policy, and that the insurance company refuses to pay him. 

_ The National Life & Accident Insurance Company alleges for defense that 
it was induced to enter into said contract as the result of a deliberate, intentional, 
and malicious fraud, practiced upon it by the plaintiff; that the injury which 
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plaintiff has was not received while the contract was in force, but existed prior 
thereto. It prays that his demand be rejected, but, in the event it is held that he 
is entitled to recover, then, in that event and alternative, it alleges that the in- 
jury which he sustained comes within the terms and provisions of a clause in the 
policy which limits his recovery to half of the amount claimed, and that for a 
period of six months only. 

There was judgment rejecting plaintiff's demand. He applied for, and was 
granted a new trial. On the new trial, his demand was again refused. He then 
appealed, and urges that the judgment rejecting his demand be reversed, and 
that judgment be rendered in his favor as prayed for in his petition. 

For some reason not explained, it appears from the note of testimony that, 
on the trial of this case, the defendant, contrary to the rule formulated by the 
Code of Practice, arts. 476 and 477, introduced its evidence first, and, after it 
had closed in chief, the plaintiff then introduced his evidence. It may be that 
the ruling of the court, permitting defendant by its witness A. M. Mutersbaugh 
to discredit the testimony of Clifford Reeves, which the defendant had caused to 
be taken by commission, had something to do with it. As a preliminary to the 
review of the rulings mentioned, we will state that A. M. Mutersbaugh, Inc., 
had the contract for building the highway mentioned, and A. M. Mutersbaugh 
was its president, and presumably its general manager. Reeves, its superintend- 
ent and foreman in road work, had power and authority to discharge laborers, 
subject, it seems, to the supervision of Mutersbaugh. The plaintiff, Hamilton, 
was employed and was working on the road at the time of his alleged injury, 
under the authority of Reeves. 

[1-3] The plaintiff urges that the lower court erronously permitted A. M. 
Mutersbaugh, witness for defendant, to testify to statements and to a request 
made on him by Reeves concerning plaintiff and his capacity and willingness to 
do the labor and lifting necessary in the road work which he says Reeves made 
to him previous to the time of the alleged injury. The purpose of the testimony 
was to discredit the testimony which Reeves had given under the court’s com- 
mission in answering the questions propounded to him by the defendant and the 
plaintiff on that subject. 

Reeves, in answering the questions propounded to him, made statements 
highly favorable to the plaintiff. His testimony was returned into court, and 
was, of course, open to inspection and reading by both sides. And the state- 
ment made by the court, in ruling on the objections urged by the plaintiff, shows 
that the court was also aware of the situation in that respect. He said in ruling 
on the objection: “This testimony is admitted solely for the purpose of impeach- 
ing the testimony of the witness who gave his testimony by deposition.” As 
stated preliminarily, defendant was offering testimony at the time the objection 
was made, but had not and never did offer the testimony of Reeves, and we may 
as well add that, when the plaintiff came to offer evidence, he offered the testi- 
mony of Reeves in support of his demand, as defendant, and the court could well 
suppose in advance that he would do so. 

A party cannot be permitted to discredit his own witness on the trial of the 
case without first giving him an opportunity to explain himself. 

Plaintiff states in his brief: “It will be noted that defendant was permitted 
to place the witness A. M. Mutersbaugh on the stand to impeach its own witness 
Reeves, whose testimony had been taken before the trial under commission, 
without giving plaintiff any warning of its intention to impeach and before said 
witness’ testimony had been introduced, and the witness Mutersbaugh was per- 
permitted to make statements as to what Reeves told him over objections of 
plaintiff.” Plaintiff’s contention is not well founded because the defendant had 
not and never did offer in evidence the testimony of Reeves, but, after the de- 
fendant had closed in chief, the plaintiff offered it in evidence. ; 


A party to a suit may summon a witness and have him in court at the time 
of trial, but he is not obliged to put him on the stand and use him as a witness. 
In such a situation, if the opposite sees proper to call him to the stand, he makes 
the witness his own. 

Our conclusion is that Reeves should not be regarded as defendant’s witness, 
but as plaintiff's witness; consequently the rule which prevents a party from 
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impeaching his own witness without giving him an opportunity to explain does 
not apply. 

The defendant, interrogating its witness Mutersbaugh for the purpose of 
discrediting the testimony of Reeves, was therefore properly permitted to ask 
him whether or not Reeves had applied to him some time before the alleged oc- 
currence for permission to discharge the plaintiff Hamilton on the ground that 
he was unable or could not do the work the other men were doing on the job. 

The answers of Mutersbaugh, if true, served to discredit the answers which 
Reeves had given in response to the questions, which had been asked him under 
the commission which had been obtained and returned into court, and the de- 
fendant and the court, because of the nature of same, could, we think, safely as- 
sume at that time that the plaintiff would later offer same in evidence. The mode 
of procedure gave defendant the right at this time to discredit Reeves. 

[4] While Mutersbaugh was on the stand testifying as stated, he was handed 
by defendant what purported to be a typewritten copy of a letter, written by 
Reeves to A. M. Mutersbaugh, Inc., concerning plaintiff’s alleged injury and his 
work, etc. Mutersbaugh says that, when he received the original from Reeves, 
he sent it to the Southern Casualty Company. The Southern Casualty Company, 
it appears, carried the compensation insurance on A. M. Mutersbaugh, Inc., in 
connection with the road work in question. This seems to be the last and only 
time that Mr. Mutersbaugh saw the original letter. 

The testimony of Mutersbaugh and that of Mark O. Pickerel, attorney for 
defendant, taken together, shows, we think, satisfactorily that the original letter 
is not within the reach, power, nor control of defendant; that defendant tried to 
get possession of it, but was unable to do so. In such a situation, a true copy 
may be offered, and the evidence of Mutersbaugh is to the effect that the copy 
produced is a true and correct copy of the original. The lower court therefore 
properly received the copy in evidence, as it was the best evidence obtainable on 
the subject by defendant. 

[5] The plaintiff testified on the trial: 

That he went to work for A. M. Mutersbaugh, Inc., about July 7, 1930; that 
he had been operated on for hernia about thirteen years previous to the time of 
the trial, and was cured at that time. That he had since then performed hard 
manual labor, such as carrying green cross-ties and other lifting work for differ- 
ent employers, and suffered no return of his former trouble. That while working 
for A. M. Mutersbaugh, Inc., on July 26, 1930, he sustained the present injury. 

That about three years before commencing to work for A. M. Mutersbaugh, 
Inc., he was examined as to his physical fitness for manual labor, was found all 
right, and given work that required hard labor, lifting, etc. That he was injured 
about 9 or 10 o’clock a. m. trying to lift a box of bolts. That he felt at the time 
a stinging burning sensation at the place where the hernia has appeared. That he 
mentioned the matter at the time to Mr. Reeves and some of the hands, one of 
whom he remembered was Dick Silvia. That, after feeling the injury, he con- 
tinued to work until noon; but in later statements said he managed to get by 
until noon. That he told some of the hands that he did not think he would come 
back. That after quitting work on the road at noon he came back to Lake 
Charles with the other hands in vehicles provided for the purpose, and remained 
there until night and then took the train for Merryville, where he lived. That he 
walked from the depot in Merryville to his home; stayed at home that night 
which was Saturday night, all day Sunday and Sunday night, and about 8 o'clock 
a.m. Monday morning went to see Dr. Frazer in Merryville, who examined him 
and found the hernia. That he obtained from Dr. Frazer a certificate showing 
his injury, he then took the train, and came back to Lake Charles, arriving at 
Lake Charles while the men were getting ready to go to work, meaning, so we 
understand it, work on the road at the place where they left off on Saturday at 
noon. That Mr. Reeves did not live in town, so he went to his house: 

“Q. What did he say, if anything, at that time? A. I walked up and he told 
me ‘You had better get in that car and go with them’ (meaning, as we understand 
it, to work on the road where they had left off Saturday at noon). 

“Q. What did you do? A. I told him I did not guess I was going, and handed 
him this slip. 
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“Q. What did he do then? A. Took it to Mr. Mutersbaugh. 

“Q. What did he tell you? A. Told me to go to Dr. Holcomb. 

“Q. You say you examined it about 2 or 3 o'clock in the afternoon? A. Not 
until I quit work. I did not have to look at it, I could feel it.” } 

He further stated that he was satisfied in his own mind at the time that he 
had sustained a hernia; that he sat down for a short time when he first received 
it, then got up and managed to get by and make it through until noon. 

Dr. Frazer testifies that he examined plaintiff in July, 1930, in his office in 
Merryville and found him with a hernia. In response to questions whether it 
was an old or a new injury, he expressed the opinion that it was a new one, bas- 
ing his opinion in that respect on history and physical symptoms at the time of 
the examination; that an injury of the kind might not be accompanied by se- 
vere pain when first received; that the pain would not last very long; it is when 
it opens up that causes the pain; that a man with hernia could do some work 
where he did not lift a great deal. 

“Q. Could this man stand up all day in his present condition? A. Oh, Yes, 
I imagine, without any physical effort or strain on him. 

“Q. And he could have done so if the condition existed prior to the time he 
claims to have had the injury? A. If the condition had existed exactly the same. 

“Q. Could a man who had received a hernia by lifting a heavy object con- 
tinue to do manual labor for half a day after the injury? A. I doubt if he 
could; he might have strained himself, but it is not probable, not heavy work. 

“Q. Then if this man had hernia the same as it was when you saw him, he 
is bound to have suffered excruciating pain? A. Yes. 

“By the Court: Q. Did you say if a man had a hernia at 9:30 or 10 o’clock 
A. M. that it would be your opinion he could not work the rest of the day? A. 
If he is doing heavy labor he could not. 

“Q. Would you think he could do light manual labor? A. Yes, it is possible, 
if he did not get himself in another strain. Of course he is going to have some 
pain. If that retracts back that lessens his pain.” 

Dr. Love examined plaintiff about three days before the trial took place, 
which was about fourteen months after the alleged injury. He stated that plain- 
tiff was not able to do hard work in the condition he was in; that an injury of 
the kind causes sudden pain, but not necessarily extreme, bad pain. He did not 
think that a man with an injury such as plaintiff had could have continued do- 
ing heavy work. But, upon the whole, he inferentially says that he might have 
continued to do light work; that it depended on the hernia he had received. 

Dr. Holcomb testified that he examined plaintiff on August 1, 1930. This 
was about three days after he had been examined by Dr. Frazer. 

Dr. Holcomb was in defendant’s employment. He testified: 

That he found plaintiff with a well-advanced inguinal hernia, recurred from 
a former operation. That there existed a sac, so large that such a sac could not 
have developed as the result of an injury such as plaintiff had, if same had been 
sustained on July 26, 1930; that is, five or six days previous to the time of the 
examination. 

That the injury he found plaintiff to have had not, in his opinion, been re 
cently sustained, but was in existence previous to July 26, 1930, but as to the 
length of time it had existed he did not say. He testified that a man sustaining 


a hernia by lifting a heavy weight could not have continued to do manual labor 
for a half day afterwards. 


Cross-interrogatory No. 4: “Q. Is it not a fact in case of hernia, that one is 
able to work after receiving an injury, in certain cases? A. Yes, especially where 
an unknown or known hernia has pre-existed.” : 

Clifford Reeves, in answering the questions propounded to him by the par- 
ties to the suit, says that the plaintiff Hamilton had been employed, it seemed 
to him, like a couple of months previous to July 26, 1930; that he was never dis- 
charged, and did not quit voluntarily; he merely said he hurt himself; that he 
did the same kind of work as the other men did, working on the job; that he 
was a good and efficient workman; that on July 26, 1930, he saw him move a box 
of bolts, and after doing so said he had hurt himself. 

That plaintiff continued to work until noon and then caught a ride in, he 
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was not sure (meaning to Lake Charles), but could not do his work as well after 
he was hurt as he had done before. 


The testimony of Dick Silvia, an employee on the same work at the same 
time, is corroborative of the testimony given by Reeves. 

The plaintiff paid the premium, $2.80, for the insurance on July 21, 1930, which 
under the terms of the policy put it into effect. 

The policy was issued July 24, 1930, and must have reached the plaintiff 
about the time of, or very soon after, his alleged injury. 

On Monday July 28, 1930, at about 8 o'clock a. m., the plaintiff was examined 
by Dr. Frazer at Merryville. Several hours later during the same day he was 
examined by Dr. Holcomb. The examination made by Dr. Holcomb was in con- 
nection with a demand for compensation which the plaintiff had made on A. M. 
Mutersbaugh, Inc., on reaching Lake Charles Monday morning, on account of his 
hernia. 

The evidence shows that he received $350 as compensation on said account. 

The judge a quo took into account the fact that only six or seven days had 
elapsed after the alleged hernia, at the time Reeves made his report to A. M. 
Mutersbaugh, Inc., and that about fourteen months had elapsed after the alleged 
occurrence before his testimony was taken by commission. The conflict between 
his report of August 19, 1930, and his testimony taken on September 30, 1930, ad- 
mits of no reconciliation. 


We reproduce the copy of the letter which Reeves wrote to A. M. Muters- 
baugh, Inc., as follows: 


“Lake Charles, La. August 19, 1930. 


“A. M. Mutersbaugh, Inc. 
“Attention Mr. A. M. Mutersbaugh, President: 


“Dear Sir: As requested by you I give you the information relative to the 
alleged injury to Luther C. Hamilton, which he claims he suffered while working 
on the Sulphur-Cameron Highway under my supervision. 


“As your superintendent on this job I wish to state that this man merely 


turned over a box of bolts in order to get them out of the way, where they were 
shoveling, in order that the box of bolts would not be covered over with dirt. 
This party mentioned to me that he believed he hurt himself while turning the 
box of bolts over, but nothing was thought of it either by him or by me, and 
he continued performing his work in a regular way without complaining at all 
until at noon, when we knocked off from work to go back to town, as the day 


he alleged he hurt himself was on Saturday and he had no further work to do 
until the following week. 


“I wish to state however, that I advised him at noon on this day that — 
would not need him any longer, as the job was completed as far as his kind of 
work was concerned, as I had noticed some time before, that this man could not 
do any heavy lifting, therefore was of no especial benefit to me as a workman. 

“IT absolutely feel that this man was not injured on this job, and due to my 
observation covering the period of his employment I noticed that he would not 
lift weights that ordinary workmen could lift; therefore I felt that the injury he 
alleged to have received on this job, he’ already had, and was not sustained while 
under my employment. 


“Hoping this report fully meets your requirements, I am superintendent on 
the job, 

“Clifford Reeves.” 

The language of the judge a quo in stating his reasons for judgment shows 
that he looked on the testimony which Reeves had given under the commission 
from the court, as so discredited by his statement in this letter, that he prac- 
tically disregarded his testimony. He also gave no weight to the testimony of 
the plaintiff nor to that of Dick Silvia. He attached weight to the opinion of 
Dr. Holcomb, although he was in the actual service and therefore presumably 
receiving payment from the defendant. 

Plaintiff testifies that, when he reached Lake Charles Monday morning, he 
went to the residence of Reeves, and Reeves, upon seeing him, told him, “You 
had better get in that car and go with them” (meaning, so we understand, out with 
the other men to resume work on the road). Reeves admits this. He says that, 
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when plaintiff returned to Lake Charles Monday morning, before presenting 
him (Reeves) with the report from Dr. Frazer, he (Reeves) pointed out to plain- 
tiff a car and asked him to get into it and be transported to where his crew was 
working. 

Such a suggestion indicates that Reeves did not understand, before getting 
the certificate from Dr. Frazer, that plaintiff had sustained an injury on the pre- 
vious Saturday sufficient to incapcitate him from doing the same work on the road 
that he had been previously doing. Otherwise such a suggestion would not have 
heen made. 

We take it that plaintiff made complaint as he says he did and as stated by 
Reeves and Silvia, but, if plaintiff had received injury, such as he claims to have 
received, about 9 or 10 o’clock a. m. on Saturday as the result of lifting a heavy 
weight, we do not believe that he would have pursued the course he did. He went 
in some conveyance at noon from the place where he had been working to Lake 
Charles; the distance does not appear, but it was likely only a few miles. He was 
bound to have known that there are physicians in Lake Charles, but he remained 
there the whole of Saturday evening, and did not consult any of them. About 
dark he took the train for Merryville. When he reached there, he went home. 
He did not consult a doctor that night. He does not speak of having suffered 
any pain or inconvenience that night, nor the next day, which was Sunday. He 
remained at home all day Sunday, and did not consult a physician until Monday 
morning about 8 o’clock. Upon getting a certificate from Dr. Frazer, he forth- 
with took the train back to Lake Charles, and, upon getting there, lost no time in 
making demand on Mutershaugh, Inc., for compensation. 

It does not seem to us to be consistent with the testimony of the physicions, 
those called by him as well as of the one called by the defendant, that plaintiff, 
after receiving a sudden trauma of the kind described, could have acted, moved 
about, and showed ability to handle himself just as well after the injury as before. 
It appears to us to be a proper inference from the established facts that plaintiff 
was physically able to return to work on the road Monday morning and do the 
same work he had been doing from the time he engaged in that employment. Evi- 
dently the hernia had existed prior to the time he claims it was sustained, and it 
had ceased to pain him. He had been getting by, we think, by doing light work at 
whatever he was engaged in, since sustaining the injury, and by avoiding heavy 
lifting. 

We are unable to say that the lower court erred in rejecting plaintiff’s demand. 

Judgment affirmed. 


FARMER vy. RAILWAY MAIL ASS’N. No. 22364. 

St. Louis Court of Appeals. Missouri. March 7, 1933. 

As Modified on Denial of Rehearing March 21, 1933. 
57 Southwestern Reporter (2d) 744. 


1. INSURANCE. ao ok 

Sunstroke held “injury,” not “disease,” within policy insuring against fatal 
hodily injuries received through external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 454.) 
2. INSURANCE. | 

In construing insurance policies, terms should be understood in their plain, 
ordinary, and popular sense, rather than in technical or scientific sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
3. INSURANCE. de <a ; . 

Death from sunstroke held within policy insuring against bodily injuries, re- 
sulting in death, received through “external, violent and accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Circuit Court, St. Louis County; Julius R. Nolte, Judge. 

Suit by Jennie L. Farmer against the Railway Mail Association. Judgment 
for plaintiff, defendant was granted a new trial, and plaintiff appeals. 

Reversed and remanded, with directions. 

Leahy, Saunders & Walther and J. L. London, all of St. Louis, for appellant. 

Holland, Lashly & Donnell, of St. Louis, for respondent. 





Eisenberger v. North American Accident Ins. Co. 


EISENBERGER v. NORTH AMERICAN ACC. INS. CO. No. 
Supreme Court of New Jersey. March 14, 1933. 
165 Atlantic Reporter 295. 


13. 


1. INSURANCE. 


Payment of renewal premium on accident policy after expiration date held 
to continue policy in force one year from date of payment, rather than one year 
from expiration date. 

Accident insurance policy expired on October 4, 1928, and contained 
provision that policy may be renewed by payment of premium in advance, 
and that, if default be made in payment of agreed premium, subsequent 
acceptance of premium “shall reinstate the policy, but only to cover loss 
resulting from accidental injury thereafter sustained.” On October 22, 
1928, the insurer paid renewal premium, and the agent issued a receipt 
continuing the policy in force to October 22, 1929, subject to all the con- 
ditions and agreements in the original policy. The accident in question 
occurred on October 12, 1929, and the insurer defended on the ground that 
the payment of October 22, 1928, related back to October 4, and therefore 
that the policy year had expired on October 4, 1929. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

2. INSURANCE. 

Term “renewal” within clause in accident insurance policy has no strictly 
legal meaning, and does not necessarily connote continued series of two or more. 
[Ed. Note.—For other definitions of “Renewal,” see Words and Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

Appeal from Court of Common Plezs, Passaic County. 

Suit by Eva Eisenberger, executrix, etc., against the North American Acci- 


dent Insurance Company. From a judgment in favor of the plaintiff, the defend- 
ant appeals. 


Judgment affirmed. 

Argued January term, 1932, before Parker and Case, JJ. 

Philip J. Schotland, of Newark, for appellant. 

Joseph T. Lieblich, of Paterson, for respondent. 

Per Curiam. 

The suit is on a policy of accident insurance. The original policy bore date 
October 4, 1927, to run until October 4, 1928. By the tenth “general provision,” it 
was provided that “this policy with the consent of the Company, may be renewed 
for the same premium and for the period of time provided herein, by payment in 
advance of the premium herein mentioned. * * *” The third “standard pro- 
vision” reads: “If default be made in the payment of the agreed premium for 
this policy, the subsequent acceptance of a premium by the Company or by any 
of its duly authorized agents shall reinstate the policy, but only to cover loss 
resulting from accidental injury thereafter sustained.” 

[1] The policy term expired on October 4, 1928. No new premium was then 
paid. But on October 22 the insured paid a new premium, and the agent issued a 
receipt on the company’s blank, “continuing in force Policy No. 5,233,458 to the 
22nd day of October 1929 at 12 o’clock noon subject to all the conditions and 
agreements in the original policy.” The receipt is dated October 22, 1928. 

This suit is founded on an accident which occurred on October 12, 1929, and 
the defense made was, in substance, that the payment of October 22, 1928, related 
back to October 4, so that the policy year had expired on October 4, 1929, and 
there was no insurance in force on the 12th. But we think this point is without 
substance. No such contract is evidenced by the receipt, which expressly extends 
the policy term to October 22. The stub sent to the company gives its date, Oc- 
tober 22, 1928, as its “due date,” and, while not so explicit as the receipt, put the 
company on notice of a premium for a year, accepted as due on October 22 and 
not on October 4. If the “provisions” of the original policy be read into the 
receipt, so far as consistent therewith, we find that clause 3, above quoted, relat- 
ing to reinstatement, deprives the insured of protection for any period anterior to 
the payment of premium. Very likely the agent should have used another form of 
receipt appropriate to the reinstatement of a lapsed policy, but this he did not do. 
His authority to issue the receipt now in question was challenged at the trial, but 
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is conceded here, and hence we are dealing only with construction of the language 
used, which, it is true, “continues in force” the policy, but to October 22, 1929, 
or a year from the date of the receipt, with no coverage of the period from tlie 
4th to the 22d of October, 1928. 

[2] It is suggested that the insured desired what is called a “renewal” instead 
of a new policy, in order to have the benefit of certain accumulations provided in 
the policy; and hence the “renewal” should run from the expiration date. But 
the word “renewal” does not necessarily connote a continued series of two or 
more. It seems to have no strictly legal meaning. 54 C. J. 379. Moreover, the suit 
was only for the face of the policy, and while plaintiff at the trial asked a judg- 
ment including accumulations, this was denied as not in the record. Consequently 
that element is out of the case. 

The court appears to have directed a verdict for the face of the policy with 
interest. This, as the case was presented, was correct. 

The judgment will be affirmed. 


SAVERY v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N OF 
AMERICA. 
Supreme Court, Appellate Division, Fourth Department. March 22, 1933. 
263 New York Supplement 118. 
1, INSURANCE. 

Accident policy providing that action thereon should be commenced within 12 
months from date of accident causing loss held unambiguous and to require com- 
putation of period of limitation from date of accident, and not from date of 
insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 

4. INSURANCE. 

Where words in accident policy are not ambiguous, parties to policy are heid 
to have intended to give it effect according to plain meaning of language used. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Supreme Court, Oneida County. 

Action by Lida M. Savery against the Commercial Travelers’ Mutual Accident 
Association of America. From an order (144 Misc. 443, 258 N. Y. S. 727), deny- 
ing a motion for summary judgment dismissing plaintiff’s complaint, defendant 
appeals. 

Order reversed on the law, and motion granted. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Fuller, Brown & Hubbard, of Utica, for appellant. 

Lee, Brennan & Bastow, of Utica, for respondent. 

THOMPSON, Justice. 

This is an appeal from an order denying defendant-appellant’s motion for a 
summary judgment dismissing plaintiff-respondent’s complaint, upon the ground 
that it appears upon the face of the complaint that the action was not brought 
within the time provided in the certificate of insurance, upon which the action is 
based. Plaintiff is the beneficiary named in the certificate; deceased insured was 
her husband. By its terms the policy insured the holder of the certificate against 
loss of life, limb, and sight caused by accident. The accident which caused insured’s 
death occurred December 15, 1930. He died December 30, 1930. This action was be- 
gun December 30, 1931. Paragraph 8 of the insurance certificate provides that such 
action must be commenced within twelve months from the date of the accident 
causing such loss. The Special Term has held that the accident causing the loss 
to the plaintiff did not occur until the date of the death of the insured. 


[1-4] The plain meaning of the words used in the policy for the purpose of 
limiting the time during which an action may be brought upon it is that the period 
of limitation is to start with the date of the accident which produced the loss. 
There could be no recovery under the policy unless the death of the insured was 
caused by an accident. If the death arose from natural causes, the policy would 
not cover the loss. The cause of action is based, upon: First, the accident causing 
death; and, second, the death of the insured. The words are very different from 
those used in Cooper v. United States Mutual Benefit Ass’n, 132 N. Y. 334, 336 
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30 N. E. 833, 16 L. R. A. 138, 28 Am. St. Rep. 581, in which it was held that the 
period of limitation should be computed from the date of the death of the insured, 
and not from the date of the accident. The words there used were “time of the 
alleged accidental injury,” and the court held that while the insured suffered from 
the date of the wound, and could therefore only have brought his action under 
the policy within the year following such date, the beneficiary, to whom the loss 
was payable in case of an accident causing the death of the insured, suffered no 
injury, accidental or otherwise, until the death of the insured, and that the period 
of limitation as to her began with that date. That the court in that case would 
have reached a different conclusion had the policy read “date of the accident caus- 
ing such loss,” as it does in the case at bar, appears from its approving comment 
in distinguishing the case of King v. Watertown Fire Insurance Co., 47 Hun, 1, 
2, where the policy provided that suit upon it should be commenced “within twelve 
months next after the fire shall have occurred,” and it was held that the date of 
the fire, and not the accrual of the action on the policy, marked the beginning of 
the period of limitation. We are not unmindful that the policy of the law is op- 
posed to forfeitures, nor that where a contract is ambiguous or uncertain it should 
be interpreted against the one who prepared it. Here we find no ambiguity or 
uncertainty, the words admitting of but the one meaning. In such case it must 
be held that it was the intention of the parties to the contract to give it effect 
according to the plain meaning of the language of its provisions. 

It follows that the order should be reversed, with $10 costs and disbursements, 
and defendant’s motion for summary judgment, dismissing the complaint, granted, 
with $10 costs. 

Order reversed on the law with $10 costs and disbursements, and motion 
granted, with $10 costs. All concur. 


McCREDIE v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court of Oregon. March 21, 1933. 
20 Pacific Reporter (2d) 232. 
INSURANCE. 

In action on accident policy, instruction to effect that suicide must be proven 
hy clear and convincing proof held properly refused. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Department 1. 

Appeal from Circuit Court, Multnomah County; Hall S. Lusk, Judge. 

Action by Mrs. Alice McCredie against the Commercial Casualty Insurance 
Company upon a personal accident insurance policy for the death of assured, 
Charles Young Wigfall. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Elton Watkins and Harold W. Peterson, both of Portland, for appellant. 

Frank S. Senn, of Portland (Senn & Recken and Gunther F. Krause, all of 
Portland, on the brief), for respondent. 

KELLY, Justice. 

The policy in suit insured against loss resulting directly or independently of 
all others from accidental bodily injuries, fatal or nonfatal, if suffered by the 
said Charles Young Wigfall; and in case of loss of his life, the amount to be paid 
was fixed at the sum of ten thousand dollars. Plaintiff is the beneficiary named in 
said policy. 

In her second amended complaint, plaintiff alleges: “That the said Charles 
Young Wigfall was accidentally shot on the 22nd day of August, 1930, in Mult- 
nomah County, Oregon, and from and on account of the injury then received. 
he died on the 22nd day of August, 1930.” This allegation was denied by defend- 
ant. 

[1, 2] Plaintiff offered to prove alleged dying declarations of the insured as 
to the cause of his death. These declarations were to the effect that a stranger 
had shot him. The trial court sustained defendant’s objections thereto. 

The question, thus presented, is: When are dying declarations admissible? 

Such statements are hearsay, when, as in the case at bar, not made in the 
presence of the party against whom they are offered. Their admissibility con- 
stitutes an exception to the rule against receiving hearsay evidence. 
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Three grounds for admitting them have been asserted: 

1. Because the realization of impending death operates on the mind and con- 
science of the declarant with strength equal to that of an ordinary oath adminis- 
tered in a judicial proceeding. 

2. Because of the necessity arising from the fact that the only eyewitness has 
been effectually put out of the way. 

3. Because of the public necessity of preventing and punishing manslaughter. 

Early English cases, both civil and criminal, hold that dying declarations are 
admissible. Wright v. Littler, 3 Burr, 1244; Douglas Peerage Case, 2 Harger 
Coll. Jurid. 397; Omychund y. Barker, 1 Atk. 38; Rex v. Drummond, 1 Leach 
(4th Ed.) C. L. 337; Rex v. Woodcock, 1 Leach (4th Ed.) C. L. 500. 

In 1743 in an ejectment case, counsel for the defense in arguing an objection 
stated: “In some cases, it is true, hearsay evidence is admitted from the necessity 
of the thing; as if a man receives a mortal wound, his declaration at the point of 
death would be evidence; but that is in case of the crown, in a criminal affair, and 
in a case of absolute necessity; which is distinguished from a civil case.” An- 
glesea Case, 17 Howell’s State Trials, 1139, 1161. 

In 1803, Sergeant East, a treatise writer, made use of the following language: 
“Besides the usual evidence of guilt in general cases of felony, * * * there is one 
kind of evidence more peculiar to the case of homicide, which is the declaration 
of the deceased after the mortal blow, as to the fact itself, and the party by whom 
it is committed. Evidence of this sort, is admissible in this case on the fullest 
necessity; for it often happens that there is no third person present to be an eye 
witness to the fact; and the usual witness on the occasion of other felonies, name- 
ly, the party injured himself, is gotten rid of.” 1 East’s Pleas of the Crown, 353. 

In a footnote to the above-quoted statement, Professor Wigmore says: “It 
was natural, in a chapter on Homicide, to call special attention to these considera- 
tions; but Mr. East did not and could not cite any authority for confining the evi- 
dence to such cases, and probably had no intention of making such an absolute 
statement.” 2 Wigmore on Evidence (2d Ed.) § 1431, note 3, p. 162. In the text, 
Professor Wigmore indicates that the foregoing language of Sergeant East was 
misconstrued resulting in the doctrine limiting the use of dying declarations tc 
criminal cases of homicide. Professor Wigmore also writes: “This language led to 
a change of practice, and its influence is clearly to be traced in subsequent Ameri- 
can cases. Finally, in 1860, a note of Chief Justice Redfield, in his edition of Pro- 
fessor Greenleaf’s treatise, gave it the widest credit and led to its general accept- 
ance.” 

In 1862, a law was enacted in Oregon providing, among other things, that 
evidence might be given upon trial in criminal actions of the declaration or act of 
a dying person, made or done under a sense of impending death, respecting the 
cause of his death. Section 696, subdiv. 4, Oregon Code (1862); section 6%, 
Deady’s Code; section 706, Hill’s Code; section 718, Bellinger & Cotton’s Code. 

In 1909, this statute was amended by deleting the words, “in criminal actions.” 
Chapter 25, Laws of 1909, p. 66; section 727, L. O. L.; section 727, O. L.; section 
9-226, Oregon Code 1930. 

In the case of Board of Medical Examiners y. Eisen, 61 Or. 492, 123 P. 52, 
53, being an action to revoke a physician’s license, this court, speaking through 
the late Mr. Justice Burnett, used the following language: “Over the objection of 
the defendant that the testimony of Dr. Hamilton and the writing [statements of 
Mrs. Foleen] were both hearsay, incompetent, and irrelevant, the court admitted, 
not only the testimony, but also the writing. If the death of Mrs. Foleen had been 
made an issuable fact by the allegations of the complaint, it would have been 
competent to inquire into her declarations as to the cause of her death, if they 
had been made under a sense of impending death.” 


In an action for damages for death of plaintiff’s intestate sustained in an auto- 
mobile collision, the dying declarations of the deceased, respecting the cause of the 
injury resulting in his death, were held to be admissible to the same extent and 
under the same limitations as evidence of such declarations made in case of homi- 
cide. McCarty v. Sirianni, 132 Or. 290, 285 P. 825. 

The opinion in that case thus impliedly limited the admissibility of dying de- 
clarations to those cases wherein the party against whom they were offered is 
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charged with being responsible for the death of the declarant. The learned trial 
judge so held. ; 

We are not now content to follow the restrictive rule no announced. It was 
not necessary to declare such a rule in deciding the question considered in Mc- 
Carty v. Sirianni, supra; and hence its announcement was dictum. It is a rule 
without a reason. 

If it be said that imminence of death affords solemnity sufficient to render the 
administration of an oath unnecessary in a homicide case, the same thing is “equally 
true with respect to every other kind of case. So, too, of punishing and preventing 
every other kind of an offense; and, as to the necessity arising from the fact that 
the declarant is the only eyewitness, that condition never has been imposed as a 
prerequisite to the introduction of dying declarations. 

To the writer it is abhorrent, to the most elementary principles of justice, to 
declare that such evidence may be considered in determining the question of 
defendant’s life or death in a murder case; but not in determining rights of prop- 
erty. 

" As stated in McCarty v. Sirianni, supra, only one other court in the United 
States unsupported by express statutory authority is now in harmony with our 
holding herein, and that is the Supreme Court of the State of Kansas. Thurston 
y. Fritz, 91 Kan. 468, 475, 138 P. 625, 50 L. R. A. (N. S.) 1167, Ann. Cas. 1915D, 
212: Vassar v. Swift & Co., 106 Kan. 836, 189 P. 943. 

There is a long list of cases to the contrary. A most interesting article upon 
the subject, “Dying Declarations in Civil Actions,” by Mr. George S. Ryan, L.L.B., 
L.L.M., M.P.L., of the Massachusetts Bar, appears in 10 Boston University Law 
Review, p. 470 et seq. Authorities are collated in the footnotes thereto. See, also, 
People v. Stison, 140 Mich. 216, 103 N. W. 542, 112 Am. St. Rep. 397, 6 Ann. Cas. 
69, and authorities cited in annotation thereto; Donnelly v. U. S., 228 U. S. 243, 33 
S. Ct. 449, 57 L. Ed. 820, Ann. Cas. 1913E, 710; Clark v. State of Nebraska, 114 
Neb. 818, 211 N. W. 16, 49 A. L. R. 1280 and annotations. 

[3] The learned trial judge committed no error in refusing to give plaintiff’s 
requested instruction to the effect that suicide must be proven by clear and convinc- 
ing proof, Herman v. East Side Logging Co., 135 Or. 279, 295 P. 960; Eastman, 
Executrix, v. Crary, 131 Or. 694, 284 P. 280; Kelley v. Joslin et al., 123 Or. 253, 
261 P. 413; Carty v. McMenamin & Ward, 108 Or. 489, 216 P. 228; and he is to 
he commended for his fidelity to the doctrine heretofore announced by this court 
in reference to the admissibility of dying declarations; but deeming that doctrine 
to be unsupported in reason, justice, or logic, the judgment of the circuit court is 
reversed, and the cause remanded for further proceedings not inconsistent here- 
with. 

Rand, C. J., and Belt and Rossman, JJ., concur. 


SILVA v. PEERLESS CASUALTY CO. (two cases). Nos. 7154, 7319. 
Supreme Court of Rhode Island. March 31, 1933. 
165 Atlantic Reporter 449. 
1. INSURANCE. 

Beneficiary claiming under accident policy because of alleged death through 
ivy poisoning must show that insured’s death was due solely to ivy poisoning. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

In action under accident policy for alleged death from ivy poisoning evidence 
held not to show causal connection between ivy poisoning and subsequent diseases 
contributing to if not causing death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Exceptions from Superior Court, Providence and Bristol Counties; Hugh B. 
Baker, Presiding Justice. 

Action by Sarah Silva against the Peerless Casualty Company. Decision for 
defendant, and plaintiff brings exception, and also files original petition for leave 
to file motion in Superior Court for new trial on ground of newly discovered 
evidence. 

Petition denied and dismissed, exception overruled, and case remitted with 
direction to enter judgment on decision. 
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Charles Z. Alexander, of Providence, for plaintiff. 


Henry M. Boss, Jr., and Francis W. Conlan, both of Providence, for de- 
fendant. 


AMERICAN NAT. INS. CO. v. DAVIDSON. 
Supreme Court of Tennessee. March 18, 1933. 
57 Southwestern Reporter (2d) 788. 

1. INSURANCE. 


Forfeiture provision in policy may be altered by subsequent custom or course 
of dealing between parties. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2. INSURANCE. 

When prompt payment of monthly disability life policy premiums becomes 
exception rather than rule without insurer’s objection, contractual penalty for 
delay is waived. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

3. INSURANCE. 

Insurer’s customary acceptances of monthly disability life policy premiums 
after lapse of grace period, held waiver of forfeiture provision of policy, not- 
withstanding receipts for two last premiums specified they were accepted accord- 
ing to forfeiture clause. 

Facts disclosed that policy dated July 31, 1928, provided that, if any 
installment or renewal premium, which premiums were payable on Ist of 
month, were not paid within 5-day grace period, policy should expire, and 
no recovery could be had for any illness originating causing disability or 
death before expiration of ten days after renewal payment; that insured 
suffered stroke of apoplexy on June 22, 1932, and died that day, the pre- 
mium for June having been paid on June 16, 1932; that only five of the 
fourteen premiums for the first year and last two months of the policy 
were paid within the grace period, the average date for the payment of 
those premiums having been the 12th of each month. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 


Appeal from Circuit Court, Davidson County; E. F. Langford, Judge. 
Suit by Sigga Davidson against the American National Insurance Company. 


To review the judgment in favor of plaintiff, defendant brings error. 
Affirmed. 


M. S. Ross, of Nashville, for plaintiff in error. 
Wm. M. Greene, of Nashville, for defendant in error. 


LIFE & CASUALTY INS. CO. v. CANTRELL. 
Supreme Court of Tennessee. March 18, 1933. 
57 Southwestern Reporter (2d) 792. 

1. INSURANCE. 
Intention of parties must prevail in construction of insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 
Ambiguities in insurance contract must be construed most favorably to in- 

sured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Policy insuring against death by collision of or accident to private motor- 
driven automobile applied to accidental injury or death from use of motor-driven 
truck. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Circuit Court, Davidson County; E. F. Langford, Judge. 


Action by Mrs. Eunice Cantrell against the Life & Casualty Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 
Affirmed. 
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M. P. Estes, of Nashville, for plaintiff in error. 

Jeff McCarn, of Nashville, for defendant in error. 

CooK, Justice. 

This is an appeal from the judgment upon an insurance policy. The facts were 
stipulated in the trial court. 

Dewey Cantrell was killed by accident in the course of his employment while 
driving a privately used motortruck on the public highway. He was insured by the 
Life & Casualty Insurance Company against death “by the collision of or any acci- 
dent to any private horse-drawn vehicle or private motor-driven automobile in 
which the insured is riding or driving.” 

[1-3] The insurance company insists that this provision of the policy does not 
extend to accidental injury or death from use of a private motor-driven truck. 
The intention of the parties must prevail in the construction of insurance con- 
tracts, ambiguities in the contracts to be construed most favorably to the insured. 
This provision of the policy was construed by the court in Moore v. Life & 
Casualty Insurance Co., 162 Tenn. 682, 40 S.W.(2d) 403, 404. In that case the 
court held that it excluded coverage of accidents by motorcycle, and by way of 
distinguishing the two vehicles said: “A controversy over what the word [auto- 
mobile] means could hardly arise except in forensic controversy.” 

In that opinion an “automobile” was defined to be a motor-driven vehicle, 
including, of course, a road roller or like machine, mounted on four wheels. By 
way of amplification, we might add that the word “automobile” indicates a motor- 
driven, fast-moving vehicle mounted on four wheels, and is an automobile whether 
called a runabout, a coupé, a coach, a sedan, a town car, a speed wagon, a delivery 
wagon, or a truck. The term “automobile,” a generic term, embraces them all, 
including the truck—a fast-moving motor-driven vehicle mounted on four wheels. 

This conclusion is in accord with the reasoning of the court in Moore vy. 
Life & Accident Insurance Co., supra, and Inman v. Life & Casualty Insurance 
Co., 164 Tenn. 12, 45 S.W.(2d) 1073, and is in accord with the conclusion of the 
Kentucky Court of Appeals, as may be seen by reference to Life & Casualty Co. 
v. Metcalf, 240 Ky. 628, 42 S.W.(2d) 909, and Life & Casualty Insurance Co. v. 
Brame, 232 Ky. 63, 22 S.W.(2d) 439. 

Rules of statutory construction applied in such cases as State v. Freels, 136 
Tenn. 483, 190 S. W. 454, and Hemlock 6400 Tire Co. v. McLemore, 151 Tenn. 
99, 268 S. W. 116, are not authority upon questions involving the meaning of the 
contract of insurance. Those cases involved questions of the legislative classifica- 
tion of motor-propelled vehicles for purposes of taxation under the revenue act 

We find no error in the judgment of the trial court. Affirmed. 
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AUTOMOBILE 


BOWEN v. SOUCY et al. No. 231. 
District Court, D. New Hampshire. Feb. 1, 1933. 


2 Federal Supplement 481. 
1. INSURANCE. 


Automobile owner may give another “permission” or “consent” to use auto- 
mobile so as to make liability insurer liable, even though such person is operating 
automobile in violation of law at time of accident (Laws N. H. 1927, c. 54; Pub. 
Laws N. H. 1926, c. 101, § 9; c. 102, §§ 13, 20). 

Word “permission,” as used in liability policy providing that term 
“assured” shall include assured named in declarations and any other person 
legally operating automobile with permission of assured, and words “con- 
sent, express or implied,” as used in Laws N. H. 1927, c. 54, providing 
that insured and any person responsible for operation of insured’s motor 
vehicle with his express or implied consent, which statute was by indorse- 
ment made part of policy, have reference to the permission or consent of 
the owner of the automobile, regardless of whether at time of accident 
automobile is being operated in violation of law. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Neither owner permitting unlicensed person to use automobile on condition 
that car be driven by licensed driver, nor owner’s liability insurer, were liable for 
negligence of such unlicensed person in driving automobile (Laws N. H. 1927, c. 


54). 

(For other cases, see Insurance, Dec. Dig. § 435.) 
4. INSURANCE. 

Liability insurer held not estopped to deny liability by defending action against 
unlicensed person driving automobile with owner’s permission (Laws N. H. 1927, 
c. 54). 

The liability policy required insurance company to defend actions 
against owner of automobile because of her ownership of car even if 
claims against her were groundless. The facts disclosed that more than a 
month before the trial, insurer gave notice to plaintiff’s attorney that it 
disclaimed any liability for the accident because at time of accident the 
automobile was being driven by an unlicensed driver in violation of terms 
of owner’s permission to use automobile, which permission was given on 
condition that automobile be driven by licensed driver only. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

In Equity. Suit by Maurice Bowen against Ulrac Soucy and others. 

Decree for defendants. 

Robert W. Upton, of Concord, N. H., for plaintiff. 

Jewett & Jewett, of Laconia, N. H., and Raymond U. Smith, of Concord, 
N. H., for defendants. 

Morris, District Judge. 

This is a bill in equity brought in the superior court, county of Merrimack, 
state of New Hampshire, at the April term, 1932, and removed to this court by 
the Phoenix Indemnity Company. : 

The plaintiff, Maurice Bowen, seeks to recover on a contract of insurance 
issued by the defendant the Phoenix Indemnity Company to the defendant Eva 
Cote, by which contract the Phoenix Indemnity Company undertook to indemnify 
the assured against liability for personal injuries or damages to property result- 
ing from the operation of a certain Reo sedan automobile whether operated by the 
assured or any other person operating with her consent. There was a trial before 
the court November 29, 1932, without a jury. 

The following facts appear: 

On October 5, 1931, the plaintiff, Maurice S. Bowen, brought an action against 
Ulrac Soucy to recover damages for injuries received in an automobile accident 
on a public highway. There was a trial by jury beginning January 19, 1932; judg- 
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ment was entered on the verdict against Soucy in the sum of $6,512.45, he being 
the person operating the automobile covered by the policy when the accident oc- 
curred September 7, 1931. The defendant Soucy not being able to satisfy the 
judgment so obtained, the plaintiff brought this action to recover from the de- 
fendant Soucy, Eva Cote, and the Phoenix Indemnity Company under an indemnity 
policy on the car. 

The policy ran to and expressly insured Eva Cote, the owner of the Reo 
automobile, and contained the following clause: 

“The unqualified term ‘Assured’ whenever used in this policy shall include 
the Assured named in the declarations and any other person legally operating any 
of the automobiles described in the declarations and any person, firm or corpora- 
tions legally responsible for the operation thereof, provided, 

“Such operation is with the permission of the named assured. * * *” 

(Italics mine.) 

3y an indorsement attached to the policy the provisions of chapter 54, N. H. 
Laws of 1927, were made a part thereof. 


This statute provides that such policies or contracts shall apply to “the 
insured and any person responsible for the operation of the insured’s motor 
vehicle or trailer with his express or implied consent.” 


Miss Cote was not a party to the original suit which was against Soucy as 
sole defendant. The Phoenix Indemnity Company defended Soucy under an 
agreement with him to the effect that it disclaimed all liability under the policy, 
which agreement, dated October 13, 1931, is on file as an exhibit in this case. 
Plaintiff's counsel were also notified by letter December 8, 1931, in advance of 
the trial by jury, that they were appearing in behalf of Mr. Soucy by instructions 
of the Phoenix Indemnity Company, but that such appearance was without 
prejudice to the rights of the company. 


Miss Cote, owner of the automobile, resided at 50 Birch street, Manchester, 
N. H., where she took boarders and worked in the mill part time. Soucy was 
her only roomer. She hired the apartment and Soucy paid board. They had 
occupied the apartment about two years prior to the accident. Miss Cote had 
owned the car since February 10, 1931. It was registered in her name and she 
held an operator’s license. The car was given her by a Mr. Taylor, a cousin of 
Soucy, with the understanding that Soucy might have some use of it. It was 
kept in the Amoskeag Garage on Canal street, about five minute’s walk from 
Miss Cote’s apartment. 

It appears that Soucy, September 16, 1929, prior to the time of the accident, 
had had his license to drive a car and registration suspended. Miss Cote, the 
owner of the car, knew of this fact. She knew he had no license to drive an 
automobile. The evidence tends to show that Miss Cote allowed Soucy to use 
the car whenever he wished, but as he had no license to drive, she insisted that 
some other person having a license should operate it for him. Among those 
who drove the car was a Mr. Bournival of Manchester. On Sunday, September 
6, 1931, the day before the accident, Soucy and Bournival went to Miss Cote and 
obtained permission to take the car. When Miss Cote gave Soucy the key to 
the car, she asked him if he had some one to drive it, and he said Bournival would 
drive. Soucy testified that he and Bournival drove around Manchester a short 
time, then went to West Manchester and took in a girl by the named of Laura 
Huard, a friend of Bournival’s whom Soucy had never met before; that the 
three drove to Boston, went to a show, had dinner, then returned to Manchester, 
reaching there about 4 o’clock in the morning; that they drove a short distance 
out of the city to call on a man whom they knew and remained about half an 
hour; they returned to Manchester about 5:30 or 6 o’clock and went to the 
garage where Bournival worked as a truck driver; that during the entire trip 
Bournival had driven the car. 


On the way back to Manchester some talk was had about whether or not 
Bournival would have to work that day, and it was suggested that he would 
put up the car and walk to his work, but Soucy said it was too far and the © 
three would drive down to the Shasta street garage where Bournival worked. 

Explaining his further use of the car, Soucy testified as follows: “I was 
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riding in the back seat of the car and when Bournival went into the garage, 
Miss Huard and I started talking, and I got into the driver’s seat and started 
to drive Miss Huard home, but she said it was too early in the morning to go 
to her home; she told me she had worked up north and I would like it, it was 
a nice place, and so we started for the Balsams, Dixville, Notch.” The Balsams 
is more than 150 miles from Manchester. Neither Bournival nor Miss Cote knew 
that such a trip had been planned or undertaken. Soucy further testified that 
this was the first time he had driven Miss Cote’s car on the highway. 

Soucy drove from Manchester to Franklin, N. H., on the D. W. Highway, 
thence northerly from Franklin to a point where the accident occurred. 

Plaintiff's counsel contends that Soucy did not violate the terms of the 
policy in operating the automobile without a license and that through the incor- 
poration of the provisions of chapter 54, Laws of 1927, the policy was made to 
include “any person responsible for the operation of the insured’s motor vehicle 
or trailer with his express or implied consent.” See Georgia Casualty Co. yv 
Waldman (C. C. A.) 53 F. (2d) 24; Maryland Casualty Co. v. Roman (C. C. A.) 
37 F.(2d) 449, 72 A. L. R. 1360; Peterson v. Maloney, 181 Minn. 439, 232, N. W. 
790; Maryland Casualty Co. v. Hodge, 153 Va. 204, 149 S. E. 448, 449. 

{1] Counsel for the Phoenix Indemnity Company contend that the coverage 
in the policy extends only to the “Assured,” Miss Cote, and any person legally 
qualified to drive her car who was operating it with her consent, “express or 
implied.” Counsel further take the position that Soucy was an outlaw on the 
road under the ruling of the New Hampshire Supreme Court in Johnson y. 
Boston & M. R. R., 83 N. H. 350, 143 A. 516, 61 A. L. R. 1178, so that no lawful 
permission to operate the car could be given him by Miss Cote; that permission 
means lawful permission and not a formal permission which the law forbids. 
See N. H. Public Laws, c. 101, § 9; c. 102, § 13. 

Section 9 makes it unlawful to operate any motor vehicle upon any highway 
in this state unless the driver is licensed in accordance with the provisions 
of chapter 101. It further provides that it shall be unlawful to permit such a 
vehicle to be operated by a person not so licensed. 

Section 13 of chapter 102, provides for the suspension of a license under 
certain conditions, and section 20 of the same chapter provides a penalty for 
operating a motor vehicle after an operator’s license has been suspended or 
revoked. 

I am satisfied that the second contention of defendant counsel is unsound 
The word “permission” as used in the policy, and the words “consent express 
or implied” as used in the New Hampshire statute, incorporated in the contract 
of insurance, have reference to the permission or consent of the owner of the 
car. Whether the automobile is being operated at the time of the accident in 
accordance with or in violation of law is immaterial, provided it is operated 
with the permission or consent of the owner. Zurich Gen. Accident & Liability 
Ins. Co. v. Thompson (C. C. A.) 49 F. (2d) 860; Odden v. Union Indemnity 
Co., 156 Wash: 10, 266: P: 59, 72-A. T. Ry 1563. 

By reason of the incorporation of chapter 54, New Hampshire Laws, 1927, 
in tbe contract of insurance, all parties must have understood that the contract 
was made to conform to the laws of the state. 


[2] In construing a state statute the federal courts follow the interpretation 
of the highest court in the state. Malloy v. American Hide & Leather Co. (C. C. 
A.) 185 F. 776. 

Chapter 54, supra, has been construed by the Supreme Court of New Hamp- 
shire, in the recent case of Sauriolle, Adm., v. Shea et al., 163 A. 717, 721, in 
a decision handed down October 4, 1932. In construing the words, “any person 
responsible for the operation of the [named] insured’s motor vehicle * * * with 
his express or implied consent,” the court says: “Therefore, construing the 
language in section 1, subd. 2, in the light of its purpose and place in the legis- 
lative scheme, the words ‘express or implied consent’ must be deemed to refer 
to the operation of the car at the time the liability, if any, arose. The words 
‘responsible for’ are not necessarily inconsistent with this view. They perform 
a legitimate office in defining the legal relation of an injured plaintiff to the 
possible party defendant. The statutory ‘assured’ embraces any person operating 
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the car with the owner’s consent. They include a bailee of the owner whether 
he is operating the car in person or by his servant, agent, or appointee, so long 
as the use being made of the car is within the bounds of the owner’s permis- 
sion. If the car, at the time of the accident, is being driven by a subordinate 
of the bailee, the words ‘responsible for’ are essential to cover the bailee. They 
are likewise requisite to include the garage man whose mechanic may be testing 
the owner’s car on the road. The function of the words is to extend the pro- 
tection of the policy not only to the operator of the car, but to any person 
responsible for its operation. The expression describes the legal relation of such 
a party to the plaintiff. It was not designed to be descriptive of the factual 
relation of the operator to the owner. The latter feature is covered by the 
ianguage as to consent. Another ground for the conclusion reached is the reluc- 
tance of the court to impute a legislative purpose to impose vicarious liability 
unless such an intention is clearly expressed. The attitude of this court toward 
any extension of such liability is found in its refusal to adopt the ‘dangerous 
implement doctrine,’ or ‘family car doctrine,’ extant in other jurisdictions.” 

[3] In the instant case the evidence clearly establishes that Miss Cote con- 
sented to Soucy’s use of the car on the day prior to the accident. She did 
not inquire where he was going, or when he would return. He was not limited 
in its use either as to time, distance, or place. There was only one limitation 
as to the use of the car, and that was that it should be driven by a licensed 
driver. This requirement had been observed on all prior occasions. Whether 
because of Soucy’s fear of the law or because of a desire to protect Miss Cote 
is immaterial. She had no knowledge that Soucy would leave Manchester at 
6 o'clock in the morning, without a licensed driver, in violation of her permission 
to use the car, for a trip to the mountains. It was a breach of the conditions 
under which he was permitted to take and use the automobile. It is not claimed 
that the trip was undertaken in Miss Cote’s behalf. She had never met Miss 
Huard. The doctrine of respondeat superior has no application. Miss Cote 
cannot be held liable for Soucy’s negligence when he was engaged in a pleasure 
trip for his own amusement and that of his recently acquired lady friend. Dan- 
forth v. Fisher, 75 N. H. 111, 71 A. 535, 21 L. R. A. (N. S.) 93, 139 Am. St. 
Rep. 670; Roulias vy. Crafts, 81 N. H. 107, 124 A. 194; Moulton v. Langley, 
81 N. H. 138, 124 A. 70; Groatz v. Day, 81 N. H. 417, 128 A. 334; Standard Oil 
Co. vy. Anderson, 212 U. S. 215, 29 S. Ge. 252, 53 L. Ed. 480; Sauriolle v. Shea, 
supra. 

There is no substantial legal evidence that Soucy was operating the assured’s 
car at the time and place of the accident with the consent of the owner, either 
express or implied, and unless the Phoenix Indemnity Company is estopped 
to deny coverage by reason of having assumed the defense of the original action, 
there must be a decree for the defendant. Trotter v. Union Indemnity Co. 
(C. C. A.) 35 F. (2d); 104; Frederiksen y. Employers’ Liability Assur. Corp. 
(C. C. A.) 26°F. (2d)- 76, 

[4] Plaintiff's counsel contend that because the indemnity company, with 
full knowledge of the circumstances affecting coverage, employed counsel and 
assumed the defense of the original action, and put the plaintiff to the expense 
of a trial upon the merits, it is estopped to deny its liability for the payment 
of judgment rendered in that action. Counsel cites the case of Meyers v. Conti- 
nental Casualty Co. (C. C. A.) 12 F. (2d) 52, as sustaining its contention. But 
the facts in that case differ from the facts in the case at bar and the case 
does not support the broad contention of the plaintiff. Meyers was the assured. 
He brought suit against the casualty company for specific performance of a 
contract of indemnity insurance to compel the company to satisfy a judgment 
rendered against him on account of injuries to a minor whom he had employed 
in violation of a state statute. The contract of insurance expressly excepted 
the indemnity company from liabilities for injuries received under such circum- 
Stances. The original suit was defended by counsel for the company after 
notification that it disclaimed liability if the evidence disclosed that the injured 
party was under the age of sixteen years. It was held that Meyers, the assured, 
having employed the injured boy in violation of the law, was not entitled to 
specific performance, seasonable notice of disclaimer having been given. 





190 The Insurance Law Journal, Vol. 81 [July, 1933 


Turning to the policy of insurance in the present case we find that: 

Agreement 1 reads: “To indemnify the Assured against loss from the lia- 
bility imposed by law upon the Assured for damages on account of bodily injuries, 
including death at any time resulting therefrom, suffered or alleged to have 
been suffered by any person or persons not hereinafter excluded, as the result 
of an accident occurring while this policy is in force, and caused by reason of 
the ownership, maintenance or use of any of the automobiles described in said 
declaration.” 

Agreement 2 contains a similar provision with reference to property damage. 

Agreement 3 provides that the insurer shall investigate “any claim for 
such damages and to negotiate settlement thereof as may be deemed expedient 
by the Company; to defend suits for such damages, even if groundless, in the 
name and on behalf of the assured, etc.” 

Agreement 4 provides for payment of all costs taxed against the assured 
in any legal proceeding defended by the company. 

From the testimony of Josie E. Lavery, assistant clerk of the superior court 
for Merrimack county, it appears that the first action was brought by the plain- 
tiff September 23, 1931, sixteen days after the accident occurred. On the same 
date a similar action was brought by Cecilia Bowen, wife of the plaintiff. In 
both of these actions Soucy and Miss Cote were joined as defendant. These 
suits are still pending in the sunerior court in Merrimack county. Later, on 
October 5, 1931, two similar actions were brought against Soucy as sole defendant 
by the same plaintiffs, which actions were removed to the federal court and tried 
herein January 19, 1932. 

Under the language of agreement 3, the Phoenix Indemnity Company was 
bound to defend the actions against Miss Cote, the assured, because of her 
ownership of the car even if the claims against her were groundless. When the 
vicarious liability sought to be imposed under the New Hampshire Statutes is 
considered, the company was put in a position of either defending the action in 
all its ramifications or standing by leaving its interest and that of its insured 
unprotected. Confronted with this situation, it gave notice to Soucy October 13, 
1931, that it disclaimed liability for the accident, and on December 8, 1931, gave 
a similar notice to plaintiffs counsel. 

The latter notice was given more than a month prior to the trial by jury. 
It reads as follows: 

“Dec. 8, 1931. 
“Robert W. Upton, Esq. 

“Concord, N. H. 

“Brother Upton: Re: Cecilia Bowen y. Ulrac Soucy. Maurice Bowen y. Ulrac 

Soucy. 

“In the above entitled actions brought by you recently in the United States 
District Court for the District of New Hampshire, alleged to have arisen out 
of an automobile accident on or about Sept. 7, 1931, at or near Franklin, New 
Hampshire, you are hereby notified that the Phoenix Indemnity Company which 
carries the policy of insurance on one Eva Cote of Manchester, N. H., does 
not cover Ulrac Soucy, the defendant in the writs, for any injuries or damages, 
costs or expenses arising out of this action which may be recovered in any action 
against Mr. Soucy by reason of this accident. 

“You are further notified that the Phoenix Indemnity Company has _ in- 
structed us to file our appearance in behalf of Mr. Soucy, but the Company 
does so reserving its rights to at any time withdraw our appearance and inforce 
its rights of disclaimer as against Mr. Soucy; and any action taken or that may 
be taken by the insurance company or us as its attorneys in investigating, appear- 
ing, or defending any claim or suit on account of this alleged accident shall not 
be held to be an admission that same is covered by any policy issued by the 
Phoenix Indemnity Company and that the reservation of rights of the Phoenix 
Indemnity Company shall not in anyway be affected by any action taken on its 
part or by its attorneys in the mattter of investigation or defense of this claim 
against Mr. Soucy. 

“Very truly yours, 
Jewett & Jewett. TSJ/J” 
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The law applicable to the facts has been recently stated by the New Hamp- 
shire Supreme Court in the Sauriolle Case, supra, as follows: “Having inter- 
vened and defended against his claim of negligence as a matter of right under 
the policy, it is ordinarily too late to deny the applicability of the policy after 
a trial of the merits. The insurer’s defense of the suit against Shea, without 
reservation, with a full knowledge of the facts, and without excusing circum- 
stances, would imply its binding acknowledgment that it had insured him and 
hence that the use was permissive. Sanders y. Frankfort Marine, etc., Insur- 
ance Company, 72 N. H. 485, 492, 498, 501, 502, 57 A. 655, 101 Am. St. Rep. 688; 
Lombard v. Maguire-Penniman Company, 78 N. H. 110, 111, 97 A. 892. When 
an insurer desires to raise the question whether the liability charged is one cov- 
ered by the policy, it should be done seasonably, and, in any event, before the 
plaintiff has been prejudiced by the delay. * * * Mason-Henry Press v. Aitna 
Life Insurance Co., 211 N. Y. 489, 105 N. E. 826; Meyers v. Continental Casualty 
Co. (C. C. A.) 12 F. (2d) 52, 55. Ordinarily, and in the absence of agreement 
of the parties, the issue is one calling for preliminary presentation, so that the 
insurer’s right or duty to defend the action for negligence may be first deter- 
mined. But in this case the circumstances were unusual. The insurer’s duty 
to defend O’Gorman was unquestioned, the actions against him and Shea were 
tried together and the issues for trial in the actions were identical except for 
the additional issue of Shea’s scope of employment presented in the action against 
O’Gorman. The insurer had as much duty to defend one action as the other, 
subject to its exemption from defending the action against Shea if his use proved 
to be unpermitted. If under all the circumstances the insurer was chargeable with 
undue delay in presenting the issue of non-liability for Shea’s negligence, the 
plaintiff should have judgment. This issue is one of fact and it has not been 
tried. The pro forma character of the ruling holding the insurer liable shows 
that no consideration has been given to it. The ruling cannot be sustained upon 
this ground, since the findings necessary to support it have not been made.” 

I find that the notice of disclaimer was seasonably given by the indemnity 
company in advance of trial. I cannot find that the plaintiff’s rights were preju- 
diced because of lack of notice. The expense of trial before the jury was 
incurred after notice had been given and after plaintiff’s counsel had had ample 
time to determine Soucy’s financial standing and the chances of collecting any 
judgment that might be obtained against him. 

Applying the law as announced by the Supreme Court of New Hampshire, 
in construing chapter 54 of the Laws of 1927, to the facts in the instant case, 
there must be a decree for the defendants. 


LASTER v. MARYLAND CASUALTY CO. et al. No. 22477. 
Court of Appeals of Georgia, Division No. 1. Feb. 25, 1933. 
Rehearing Denied March 4, 1933. 

168 Southeastern Reporter 128. 


INSURANCE. 

Person injured by motor carrier could sue carrier and statutory insurer jointly, 
action being ex contractu on policy as against both defendants (Laws 1931, p. 
203, § 7; Civ. Code 1910, § 12). 

(For other cases, see Insurance, Dec. Dig. § 611.) 

Syllabus by the Court. 

An action may be brought against a motor common carrier and the indemnity 
company which executed its policy in pursuance of the motor common carriers 
act (Ga. L. 1931, pp. 199, 203, § 7). The passengers and public being the benefici- 
aries which the statute seeks to protect and insure, the indemnity insurance policy 
required by the statute is one of insurance against liability, and not insurance 
against loss by motor common carrier. 

Broyles, C. J., dissenting. 

Error from City Court of Atlanta; Hugh M. Dorsey, Judge. 

Suit by Carrie L. Laster against the Maryland Casualty Company and another. 
Demurrer of named defendant to the petition was sustained, case was dismissed 
as to named defendant, and plaintiff brings error. 

Reversed. 
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Walter A. Sims, Joseph E. Berman and J. W. Plunkett, Jr., all of Atlanta, 
for plaintiff in error. 

Woodruff & Cox and Haas & Gambrell, all of Atlanta, for defendants in 
error. 


THERIOT v. TASSIN et al. No. 1117. 
Court of Appeal of Louisiana. First Circuit. March 7, 1933. 
146 Southern Reporter 729. 
1. INSURANCE. 


That borrower could not have got automobile back to insured at 11 o'clock 
as agreed held not to avoid permission under which he drove car when accident 
occurred at 10:30 o'clock, as respects right of his injured guest to recover under 
indemnity policy covering driver with insured’s permission. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, Parish of Calcasieu; Jerry Cline, Judge. 

Suit by Priscilla Theriot against George Tassin and another. From a judg- 
ment in favor of plaintiff, defendants appeal. 

Judgment reduced, and, as reduced, affirmed. 

McCoy, Moss & King and C. S. Girod, all of Lake Charles, for appellants. 

Hawkins & Pickrel, of Lake Charles, for appellee. 

E.iort, Judge. 

An automobile in which was riding Miss Priscilla Theriot as the guest of 
George Tassin, while being driven by said Tassin on the highway called the Old 
Spanish Trail, near Beaumont in the state of Texas, was overturned, and Miss 
Theriot, as the result of the accident, sustained very serious and painful bodily 
injuries, and was put to very important expense and suffered serious financial 
losses. 

She claims of the said Tassin and American Surety Company of New York 
in solido $25,000 in damages on said account. 

She alleges that the automobile was overturned as a result of the negligence, 
inattention, excessive speed, and want of care for her safety on the part of said 
Tassin in driving said automobile, with the permission of R. D. Coleman, its 
owner; that said Tassin had borrowed said automobile from R. D. Coleman for 
the purpose of taking her and some, other friends riding; that said Coleman 
held at the time an insurance policy in the American Surety Company of New 
York, and that under the terms of the policy she has insurance protection against 
said Tassin and the said surety company on account of her injuries and losses 
sustained in the way stated. 

George Tassin appeared, and for answer denies that plaintiff has any lawful 
claim on him. He denies the carelessness, inattention, and excessive speed while 
driving alleged against him. Alleges that the accident occurred at night; that 
he was unfamiliar with the road; that the road curved first to the left and then 
to the right; that he made the first curve, but failed to see the second one; that 
plaintiff was familiar therewith, and should have warned him of the danger, but 
did not do so; that she was therefore guilty of contributory negligence in the 
matter of the accident and had no right to recover of him on said account; that 
under the terms of the policy he is entitled to recover from the said surety com- 
pany any sum which plaintiff may recover from him. 

American Surety Company of New York, for answer to plaintiff's demand, 
denies liability. It also denies being liable to said Tassin as claimed by him. 
It alleges that said Tassin was not driving said automobile at the time of the 
accident with the permission of Coleman; that said Tassin, although on the look- 
out ahead at the time of the accident, was unaware of the curves in the road; 
that he was under the impression that the road continued in a northerly direction 
after the first curve, and was not aware of the other one; that, upon discovering 
it, he immediately put on his brakes and did everything possible to prevent the 
accident, but the car overturned in spite of all he could do; that plaintiff was 
familiar with the road and knew that said Tassin was not; that she should have 
warned him of the danger due to said curves, but she negligently failed to de 
so; that she was therefore contributorily negligent, and had no right to recover 

There was judgment in favor of the plaintiff and against said Tassin and 
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said surety company in solido for $3,970, with interest and cost and a further 
judgment in favor of said Tassin and against said surety company for the sum 
which he might be compelled under the judgment to pay to the plaintiff. 


The defendants American Surety Company of New York and George Tassin 
have appealed. 


The case is well stated in the opinion of the lower court. The defendant 
surety company in its answer denies that it is liable to the plaintiff under the 
terms of the policy; yet, if we read its brief properly, its main contention 1s, 
that it is not liable to her because Tassin was not in charge of and driving the 
automobile with the permission of Coleman at the time of the accident, and, if 
he was, then it is not liable because the accident was not due to Tassin’s fault. 

The evidence shows that George Tassin and R. D. Coleman were riding 
about Lake Charles in an automobile belonging to Coleman. Tassin suggested 
to Coleman that he lend the automobile to him, Coleman agreed and got out of 
the car, and delivered it to Tassin. Tassin borrowed the automobile for the pur- 
pose of taking a young lady friend for a ride. The only stipulation made in the 
contract of borrowing, according to Coleman, was that Tassin was to meet him 
with the car and let him have it back at approximately 11 o'clock p. m. of the 
night in question, which was November 6, 1931. Coleman admits that there was 
nothing said as to where the car was to be driven. He loaned and delivered the 
automobile to Tassin, evidently knowing that he (Tassin) contemplated taking 
some friends for a ride. 

Tassin testifies that he borrowed the automobile from Coleman for the pur- 
pose stated; that there was no stipulation as to where it was to be driven, there 
was no discussion to that effect, and, as for the time when it was to be returned, 
he says: “Mr. Coleman was going to a dance and the intermission let out at 11:15. 
I told him I would meet him between eleven and midnight. * * * If I did not 
see him, for him to hang around the store and I would be there. * * * ” 


The evidence indicates that the parties did not understand that a strict en- 
forcement of the time when the car was to be returned was in the mind of either 
party. 

Tassin received the automobile at aboct 7:30 p. m., and immediately drove to 
the home of a young lady and invited her to go riding with him. It was of course 
dark at that time. She got into the car on his invitation, but suggested that they 
invite her friend Miss Theriot to ride with them. They accordingly proceeded 
to the store where Miss Theriot was employed, and she agreed to go. A young 
man, a friend of Miss Theriot, also accepted an invitation to be one of the party. 

Tassin and his young lady friend sat on the front seat, and Miss Theriot and 
her friend occupied the back seat. They at first drove around Lake Charles, 
but along about 8:40 p. m. one of the parties, the evidence does not show which 
one, suggested that they drive to Beaumont, Tex., and see the fair. It is 60 
miles from Lake Charles to Beaumont. The trip therefore required a drive of 
120 miles. It was therefore practically impossible, when the parties started, to 
drive to Beaumont and get back by 11 o’clock, which was approximately the time 
Coleman states was his understanding that the car would be returned to him. 

The defendant American Surety Company urges that Tassin was not driving 
the car pursuant to Coleman’s permission, in going to Beaumont; that his per- 
mission expired at 11 o’clock, approximately stated, and he knew when he started 
that he could not go to Beaumont and get back to Lake Charles by 11 o'clock, 
or at approximately that time; that therefore Tassin, in driving to Beaumont, was 
driving without Coleman’s permission, and at the time of the accident his driving 
was not covered by the policy; that plaintiff's injuries are therefore not protected 
by the policy provisions. 

[1] The evidence shows that the accidental overturning occurred at about 
10:30 p. m. Therefore, according to Coleman, and also according to Tassin, 
the loan agreement was in force and effect at that time, and the fact that Tassin 
could not get the car back to Lake Charles by 11 o'clock p. m., approximately 
stated, did not avoid nor set aside the permission under which he had the right 
to the use of the car at the moment of the accident, nor avoid the legal conse- 
quences growing therefrom. We therefore hold that the surety company is bound 
by the permission which was in force and effect at the time of the accident, al- 





194 The Insurance Law Journal, Vol. 81 [July, 1933 


though it was impossible to get the car back to Lake Charles by 11 o’clock or 
approximately thereto. 

[2-4] The next question is the alleged negligence of Tassin in driving the 
car. He was driving at night on a road over which he had never before driven 
at night; he had been over it a time or two in the daytime, but he admits that 
he was not familiar with the road. He testifies that he was not aware of the 
curves, the second one commencing where the first one ended, and which fact 
brought about the accident. The first curve is to the left and the next is to 
the right, and it appears that at about the place where the second curve com- 
mences there is a road which leaves the highway and keeps straight ahead, while 
the highway curves to the right. Tassin says that he was deceived by the road 
ahead, and did not notice that the highway curved until it was too late to take 
the curve. But under the evidence these curves are not so abrupt as to be unsafe 
for a party driving with proper care. The highway was no doubt constructed 
under the supervision of highway engineers, and there is testimony that the curves 
can be safely negotiated in an automobile going 40 miles an hour; that it is 
done perhaps every hour of the day. Tassin testifies, with the support of the 
other gentleman riding in the car, that the brakes had been applied and the car 
practically stopped at the time it overturned, but the fact is established that after 
leaving the road it crossed a low ditch-like place on the side of the road and 
did not come to a standstill until the front end was about 12 feet distant from 
the road and pointing toward it, with the rear end pointing away from it, and 
the car had turned over completely, the bottom side up. In fact, remarks made 
by some of the parties seem to indicate that it may have turned over twice before 
it stopped rolling over, after it started down the grade upon which the road was 
constructed. This physical fact shows that the automobile was going at great 
speed and momentum at the time it left the first, and should have taken the second 
curve. It justifies the conclusion that it was being driven at the time at excessive 
speed. A speed at night is excessive when the car cannot be controlled in an 
ordinary curve, not dangerous under ordinary speed with the driver looking ahead 
and attentive to his duty as driver. A driver owes it as a matter of duty to his 
guest to drive with his car under control, and to keep, particularly at night, a 
proper lookout ahead so as to be able to follow the road. It is our conclusion 
that Tassin was not attentive to his duty as driver, and brought on the plain- 
tiff the injuries and pain, suffering, and losses she has sustained as a result of 
the overturning of the car. He had no right to expose his guest to dangers and 
perils due solely to his inattention in driving and lack of proper and ordinary 
care for their safety while riding in his car. 

We find under the evidence that Tassin was wholly at fault for the accident. 

[5] The contention of Tassin and American Surety Company that plaintiff 
was familiar with the road and was in duty bound to warn Tassin of the curves, 
etc., is not supported by any evidence. She was not consulted about the driving; 
she was sitting on the back seat in the dark with her friend: did not know the 
road as well as Tassin, and cannot be justly charged with any fault or negligence 
contributing to the accident. 

[6] There is something said in the brief of American Surety Company about 
the accident occurring in the state of Texas. We do not see that such fact has 
any bearing. The law of the state of Texas is not before us, so we assume that 
it is like our own, and decide the case as it should be according to the law of this 
state. 

In the case of Jacobs v. Jacobs, 141 La. 273, 74 So. 992, L. R. A. 1917F, 253 
a guest claimed damage of a party with whom he was riding. The only part of 
the opinion which appears applicable to the present situation is that which reads 
as follows: “Although an invited guest of the driver of an automobile, being a 
mere licensee, is not entitled to the consideration due by a carrier to a passenger 
for hire, he is nevertheless entitled to the benefit of the provision of the Civil 
Code that any act of negligence or imprudence that causes injury to another obliges 
him who was at fault to pay for the injury.” 141 La. 273, 74 So. 992, L. R. A. 
1917F, 253. 

See, also, Brock v. Friend, 4 La. App. 720. 

The only remaining question about which there seems to be dispute according 
to the briefs of the parties is that of amount. 
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The plaintiff received painful and serious injuries; but at the time of the trial 
all her injuries had been overcome except one to her back. She was confined to 
her bed on that account for several months, and had not recovered at the time of 
the trial. One of the physicians who testified in the case gave it as his opinion that 
she might have a permanent injury on this account, but the preponderance of the 
opinion on the subject is that in the course of a few months she will be entirely 
well from this injury, and as we understand it, be as well as ever. 

[7] The lower court allowed her $2,500 as damages on account of her pain, 
suffering, and personal injuries. After considering the evidence on the subject, 
we have concluded that the amount should be reduced to $2,000. She lost an im- 
portant amonnt in wages, and had not been able to return to work at the time of 
the trial. She was allowed $720 on that account in the lower court. After con- 
sidering the evidence concerning her loss on this account, we fix on $540 as the 
proper amount for her to recover. The clothing she wore at the time of the acci- 
dent was ruined. The lower court allowed her $150 on that account. We think 
under the evidence it should have been $86.50. 

{8] The lower court allowed her $600 on account of hospital bills, fees, and 
physicians and trained nurses, medicines, etc. This amount has received our con- 
sideration. The plaintiff is not entitled to recover for a brace which cost $50, as 
it is not claimed in the petition, and the price of an electric pad bought is not 
stated. We think $385 the amount she should recover under this heading. 

The amount due the plaintiff will therefore be reduced from $3,970 to $3,011.50, 
and, as thus reduced, the judgment appealed from is affirmed. 

American Surety Company of New York to pay the cost in the lower court; 
the plaintiff the cost of appeal. 


SHELDON v. BENNETT et al. 
BENNETT v. SAME. 
DAVIN v. SAME. 
Supreme Judicial Court of Massachusetts. Hampden. Feb. 25, 1933. 
184 Northeastern Reporter 722. 
1. INSURANCE. 

Where automobile liability policy provision that insured’s default would not 
bar judgment creditor’s recovery was made inapplicable to extraterritorial pro- 
tection, judgment creditor’s rights under extraterritorial protection were no 
greater than those of insured (G. L. [Ter. Ed.] c. 175 §§ 112, 113; G. L. c. 214, 
§ 3, cl. 10, as amended by St. 1930, c. 340 § 4). 

(For other cases, see Insuraice, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Under automobile liability policy requiring notice of accident and insured’s 
co-operation with insurer, notice must be received as well as sent. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

3. INSURANCE. ; 

Failure of insured or minor operating automobile to notify insurer prior to 
November 12, 1929, of accident occurring June 22, 1929, held breach of conditions 
of extraterritorial protection of policy relating to notice and cooperation, thereby 
precluding guest’s recovery against insurer (G. L. [Ter. Ed.] c. 175, §§ 112, 113; 
G. L. c. 214 § 3, cl. 10, as amended by St. 1930 c. 340 § 4). 

(For other cases, see Insurance, Dec. Dig. §§ 311[1], 514%, 539[1, 5].) 

4. INSURANCE. 

Extraterritorial coverage provision on Massachusetts standard compulsory 
liability policy, making inapplicable to extraterritorial coverage, provision of 
Massachusetts policy that insured’s violation of notice or co-operation require- 
ments should not bar action by judgment creditor on policy, held not affected by 
statute of New Hampshire, where injury occurred giving injured person recover- 
ing judgment unconditional right to recover upon policy (Laws N. H. 1927, c. 54, 
§ 6, subd. 1). 

(For other cases, see Insurance, Dec. Dig. §§ 311[1], 539[5].) 


Appeal from Superior Court, Hampden County; Lummus, Judge. 
Suits by Muriel Sheldon, p. p. a., by Doris E. Bennett, p. p. a., and by Gordon 
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Davin, p. p. a., against Millard H. Bennett and others. From a final decree in 
each case dismissing the plaintiffs’ bill of complaint, plaintiffs appeal. 
Affirmed. 
os P. Kirby and Emerson S. Searle, both of Springfield, for appellees. 
. W. Sawyer, of Boston, and R. §. Spooner, of Springfield, for appellees. 


BAREFOOT v. HOME INS. CO. OF NEW YORK. No. 102. 
Supreme Court of North Carolina. March 8, 1933. 
168 Southeastern Reporter 206. 
INSURANCE. 


Under automobile fire and theft policy requiring insured to disclose any lien 
on automobile, insured’s failure to disclose second mortgage did not preclude his 
recovery, where mortgage was discharged before theft and fire loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 330[4].) 

Appeal from Superior Court, Harnett County; Grady, Judge. 

Action by M. G. Barefoot against the Home Insurance Company of New 
York. From a judgment for plaintiff, defendant appeals. 

No error. 

On April 26, 1930, the plaintiff bought a Ford car from J. W. Thornton (a 
local dealer at Dunn) on the installment plan, and gave him a conditional sales 
contract. At the same time he applied to the seller for insurance, and the pre- 
mium was included in the purchase price of the car. The sale was financed 
through the Universal Credit Company of Charlotte. On the same day (April 
26) the plaintiff gave H. C. Wooten a second mortgage on the car to secure $130. 
On or about April 29, 1930, the defendant delivered to, the plaintiff its policy dated 
April 26, insuring the car against the hazard of theft and fire. The term of 
the policy was twelve months, beginning April 26, 1930, and ending April 26, 1931 
The car was stolen on Saturday night, November 15, 1930, and was found on the 
next Wednesday almost totally destroyed by fire. The plaintiff demanded pay- 
ment of the insurance, and the defendant disclaimed liability by reason of a 
clause in the policy which required the plaintiff at the time of applying for the 
insurance to make disclosure of any incumbrance or lien on the car. The plain- 
tiff admitted that at no time after issuing the policy did he notify the insurance 
company of the mortgage to Wooten; but Wooten, testifying on behalf of the 
defendant, said that J. W. Thornton was present when the plaintiff executed the 
lien to Wooten, and in fact furnished the paper on which it was written; that 
Thornton was informed of the entire transaction, and assured Wooten that the 
policy would protect him just as it would protect plaintiff. In response to the 
issues submitted, the jury found from the evidence that the defendant had issued 
its policy on the car, and had knowledge of the second lien, that the plaintiff had 
discharged the lien before the car had been stolen, and that the value of the car 
was $500 at the time it was burned. The court gave judgment for the plaintiff, 
and the defendant appealed. 

R. L. Godwin, of Dunn, for appellee. 

James Best, of Dunn, for appellee. 

ADAMS, Justice. 

The second lien was not in effect when the car was burned. It had previously 
been paid and discharged. The appeal is therefore to be determined by the prin- 
ciple enunciated in ee im v. Insurance Co., 168 N. C. 259, 84 S. E. 274, L. 
R. A. 1915D, 344, Ann. Cas. 1917B, 1237; the incumbrance suspended the risk and 
the policy was revived when the incumbrance was discharged. The question of 
Thornton's agency and the exceptions to the instructions relating to it need not 
be considered. It would have been erroneous to grant the defendant’s motion 
for nonsuit. 

No error. 


NESBITT v. MANUFACTURERS’ CASUALTY INS. CO. 
Supreme Court of Pennsylvania. Jan. 23, 1933. 
165 Atlantic Reporter 403. 


INSURANCE. 
Judgment debtor’s assignee, appointed in insolvency proceeding, held not e1- 
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titled to invoke Declaratory Judgments Act against automobile liability insurer to 
litigate questions of coverage, effect of nonwaiver agreement, and other questions; 
other remedies being available (12 PS § 831 et seq.). 

It appeared that injured persons had recovered judgments against 
automobile driver for alleged negligence; that writs of fieri facias and 
capias ad satisfaciendum were issued against him, placing him under ar- 
rest; that, as result, he made application for relief under insolvent laws, 
and assignee was appointed as his assignee for benefit of creditors; that, 
in insolvent proceedings, automobile driver assigned all of his rights 
against insurer to such assignee; that assignee instituted proceeding under 
Uniform Declaratory Judgments Act June 18, 1923, P. L. S40 (12 PS § 
831 et seq.), to obtain construction of policy and satisfaction of judgment; 
and that, in action by injured person against automobile driver, latter had 
entered into agreement with insurer in which it was expressly declared 
that driver had operated car without permission of owner and did not 
come within coverage of policy. 

(For other cases, see Insurance, Dec. Dig. § 608.) 


Appeal No. 235, March term, 1932, from Court of Common Pleas, Allegheny 
County, April term, 1932, No. 3268; Samuel H. Gardner, Judge. 

Petition for declaratory judgment by A. G. Nesbitt, assignee of Thomas 
Melia, against the Manufacturers’ Casualty Insurance Company, in which a rule 
was granted against defendant to show cause why a declaratory judgment in 
favor of plaintiff should not be entered. From an order discharging the rule, 
plaintiff appeals. 

Affirmed without prejudice to the rights of J. W. Ferguson and wife, judg- 
ment creditors of plaintiff’s assignor to pursue any legal or equitable remedy they 
may have against defendant. 


Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 


Harvey A. Miller (of Miller & Nesbitt), of Pittsburgh, for appellant. 
Harold E. McCamey, Charles A. Woods, Jr., and Dickie, Robinson & 
McCamey, all of Pittsburgh, for appellee. 


INDEMNITY CO. OF AMERICA v. PITTS et al. No. 1617—6032. 
Commission of Appeals of Texas, Section A. March 15, 1933. 
58 Southwestern Reporter (2d) 53. 
1. INSURANCE. 


Provision making insured’s consent condition precedent to injured person’s 
suit against indemnity insurer held waived by insurer’s causing insured to agree 
that he would refuse such consent. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

2. INSURANCE. 

That insured, after accident occurred, released indemnity insurer, could not 
deprive injured person of her rights against insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

__ Insured’s breaching co-operation clause by falsely admitting negligence to 
injured person’s attorneys held waived as against injured person by indemnity in- 
surer’s defending injured person’s suit against insured. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. ’ 

Suit by Florence Pitts and husband against the Indemnity Company of 
America and another. A judgment for plaintiffs was affirmed by the Court of 
Civil Appeals [38 S.W.(2d) 883], and defendant named brings error. 

Judgments of the district court and Court of Civil Appeals affirmed. 

See, also (Tex. Sup.) 47 S.W.(2d) 817. 


Burgess, Burgess, Chrestman & Brundidge and Touchstone, Wight, Gormley 
& Price, all of Dallas, for plaintiff in error. 
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E. G. Senter, M. H. Baughn, and R. J. Johnson, all of Dallas, and J. D. 
Cottrell, of Plano, for defendants in error. 

Harvey, Presiding Judge. 

This suit was brought by Florence Pitts against the Indemnity Company of 
America and Albert S. Kakisaki on an automobile insurance policy issued by said 
Indemnity Company, as insurer, to Kakisaki, who is denominated as the assured. 
The trial court rendered judgment for Florence Pitts, and both defendants ap- 
pealed. The judgment of the trial court has been affirmed by the Court of Civil 
Appeals, and the Indemnity Company applied to the Supreme Court for the writ 
of error, which was granted. 

The statement of the case, as contained in the opinion of the Court of Civil 
Appeals, is adopted. For the sake of convenience, we omit quotation marks except 
where same appear in the statement made by the Court of Civil Appeals. The 
statement follows: 

In her petition Florence Pitts alleged that on February 9, 1929, she recovered 
a judgment in cause No. 70471, in a Dallas county district court against said 
Albert S. Kakisaki for $6,347.35 on account of personal injury she received in an 
automobile collision which occurred in March, 1927; that in February, 1927, the 
indemnity company made and delivered to Kakisaki a policy (a copy of which was 
made a part of the petition) whereby it insured him for a year from that time 
“against (quoting) loss from death and personal injuries to third persons acci- 
dentally suffered by any person or persons (except employes of the assured) as 
the result of an accident occurring while said policy was in force and in an 
amount not exceeding the sum of $10,000”; that in March, 1927, “and while said 
policy was in full force and effect,” Kakisaki “negligently, carelessly and unlaw- 
fully ran into and against the automobile in which the said Florence Pitts was 
riding as an invited guest,” thereby overturning same and “permanently injuring 
her, for which said injuries said judgment was rendered”; that the policy con- 
tained a stipulation as follows: “In the event a judgment against the assured, 
arising out of an accident covered under this policy, is returned unsatisfied, be- 
cause of assured’s insolvency or bankruptcy, an action may then be maintained 
against the Company by the party in whose favor judgment was rendered, or in 
case of his death, by his personal representatives, for the amount of the judg- 
ment, not exceeding the limits of the policy, provided, however, that such party 
must secure the written consent of the assured, or in case of the assured’s death, 
of assured’s personal representative.” That after said judgment became final 
Florence Pitts caused an execution issued thereon to be placed in the hands of 
the sheriff, who, because he was unable to find property belonging to said Kaki- 
saki on which to levy the writ, returned same unsatisfied; that Kakisaki was 
wholly insolvent and had been since said judgment was rendered; that “by virtue 
of the provisions of said policy and of the facts above set out” Florence Pitts 
claimed “the right to resort to this suit for redress”; that the indemnity company 
“in accordance (quoting) with the provisions of its said policy took charge of 
the defense of said suit of plaintiff (Florence Pitts) against the defendant Kaki- 
saki, provided a lawyer and paid the expense of same and wholly controlled said 
action on behalf of defendant and it thereby recognized its liability under said 
policy and waived any defense it might have had as to any claim of the assured 
thereunder, and is now estopped from setting up any defense to said claim and 
is bound by safd judgment”; that “by virtue of the terms and provisions of the 
policy” set out above it became Kakisaki’s duty “to either pay off said judgment 
obtained by plaintiff against him or, in the event of his inability to do so on ac- 
count of insolvency, to deliver to plaintiff his consent in writing for her to sue 
defendant Indemnty Company of America upon its policy and to enforce the 
judgment obtained by her against him as aforesaid. That in order to evade his 
said duty and for the fraudulent purpose of defeating plaintiff's right to proceed 
against the said Indemnity Company of America as provided for in said policy 
and under the judgment above referred to, the said Albert S. Kakisaki conspired 
and colluded with the said Indemnity Company of America to make a pretended 
cancellation of said policy and for a valuable consideration paid to-him, the said 
Albert S. Kakisaki executed a pretended release of his claim against the said 
Indemnity Company of America arising out of the matters and things on account 
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of which plaintiff recovered judgment; and that said pretended release and can- 
cellation of said policy was obtained in fraud of plaintiff's rights and for the 
purpose, participated in by both parties thereto, and because thereof said release 
and cancellation of said policy never became valid and binding against this plain- 
tiff.” 

The answer of the Indemnity Company consisted of general and special ex- 
ceptions questioning the sufficiency of the petition, a general denial, and pleas 
setting up conditions specified in the policy, compliance with which, it alleged, 
were indispensable to the existence of any liability on its part to Florence Pitts, 
and which conditions, it asserted, were not complied with. The answer of. Kakisaki 
consisted of a plea questioning the right of Florence Pitts to join him as a de- 
fendant in her suit against the Indemnity Company, a general demurrer question- 
ing the sufficiency of the petition, and a general denial. The general exception and 
certain of the special exceptions urged by the Indemnity Company were overruled, 
as was Kakisaki’s said plea and general demurrer. After hearing the evidence 
adduced by the parties, the court below discharged the jury and, on the theory 
that it conclusively appeared that defendants in error were entitled to such relief, 
rendered judgment in their favor against the Indemnity Company for the amount 
($5,000) sued for, and against it and Kakisaki for the costs of the suit. The writ 
of error was sued out by both the Indemnity Company and Kakisaki. (Here ends 
the statement of the case as made by the Court of Civil Appeals.) 

[1, 2] The Indemnity Company contends that the petition of the plaintiff 
Florence Pitts, in which her husband joins, is insufficient to show a cause of 
action, for the following reasons: First, that the petition shows that Kakisaki did 
not consent for this suit to be brought against the Indemnity Company, and 
further shows that, by the hereinabove quoted policy provision upon which Flor- 
ence Pitts bases her suit against the company, the consent of Kakisaki is required 
as a condition precedent to the suit. Secondly, that the petition shows that the 
policy in question has been canceled by agreement made between Kakisaki and 
the company. With reference to the first ground, it is sufficient to say that the 
consent of Kakisaki was a condition precedent to the bringing of a suit of this 
character against the company, but same, like any other condition precedent pre- 
scribed in the policy for the enforcement of the company’s liability, was capable 
of being waived by the parties to the contract. The company waived the pro- 
vision requiring Kakisaki’s consent for the suit to be brought, when it caused 
Kakisaki to agree that he would not give such consent. This was tantamount 
to a rescission, by agreement, of the provision requiring such consent as a con- 
dition precedent to suit by the beneficiary. With reference to the second ground 
of contention, there is also lack of merit. It appears from the petition that at 
the time the agreement for cancellation of the policy was made between Kakisaki 
and the Indemnity Company, the accident in question had already occurred, and 
the liability which the Indemnity Company was bound to assume, subject to the 
terms and conditions of the policy, had already become attached. That Florence 
Pitts, without her consent, could not be deprived of her rights against the com- 
pany, by agreement between Kakisaki and the company after her rights had ac- 
crued, is perfectly plain. Her rights against the company, subject to the terms and 
conditions of the policy, accrued the moment the liability of Kakisaki for the 
personal injuries suffered by her arose. The subsisting obligation of the company, 
upon which her rights against the company depended, was, of course, originally 
due to Kakisaki; but even so, that obligation could not, in the absence of a 
policy provision to that effect, be rescinded, and her dependent rights destroyed, 
by the agreement to which she was not a party. The trial court properly over- 
tuled the general exception to the planitiff’s petition. 


[3] The Indemnity Company further contends that the trial court erred in 
sustaining the plaintiffs’ exception (denominated a special exception but which is 
nothing more than a general exception) to that portion of the company’s answer, 
in which the following defense is pleaded: The company, in its answer, pleaded 
that the following policy provision was violated by Kakisaki, namely: “The as- 
sured shall aid in any litigation or settlement of claims or suits but shall not 
assume any liability except to provide at the company’s expense such immediate 
surgical relief as is imperative at the time of the accident.” With reference to 
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the violation of this clause of the policy, by Kakisaki, the company alleged, in 
substance and effect, the following facts: That after the accident occurred, Flor- 
ence Pitts presented her claim for damages to Kakisaki, and the latter. duly 
notified the Indemnity Company of said claim. That, in violation of the above 
provision of the policy, Kakisaki gave the attorneys for Florence Pitts a written 
statement in which he falsely stated, as facts, certain acts and conduct of his 
which would show that the injuries suffered by Florence Pitts were proximately 
caused by his negligence. That afterwards, to wit, on November 7, 1928, the 
company notified Kakisaki that, on account of the violation of said policy provision, 
as stated, the company was no longer liable under the policy, and that thereupon 
Kakisaki agreed, for a valuable consideration, to the cancellation of the policy, 
and to surrender his right “to give permission to said plaintiff in writing to in- 
stitute suit against the said company upon said policy.” We have no doubt that 
the alleged false statement whch was given by Kakisaki to the attorneys for 
Florence Pitts violated the above-quoted policy provision, and, if the company had 
remained standing on the breach of the insurance contract in the respect stated, 
as ground for rescission of the insurance contract, the company could have es- 
caped from all liability. But even should it be conceded that the trial court erred 
in sustaining the plaintiffs’ exception to this portion of the company’s answer, 
the error became harmless, as we shall proceed to demonstrate. One of the ob- 
ligations of the company to Kakisaki, under the policy, is prescribed as follows: 
“The company will defend all suits against the assured in his name and in his 
behalf,” etc. At the trial of the present case the testimony showed, without dis- 
pute, that the former suit by Florence Pitts against Kakisaki (cause No. 70471), 
for damages on account of the injuries suffered by her, was tried, and judgment 
rendered in her favor, on February 4, 1929; that the company, through its regu- 
larly employed attorneys, appeared and contested said suit in behalf of Kakisaki, 
and in his name. It thus appears that, notwithstanding the company, as early as 
November 7, 1928, had knowledge of the fact that Kakisaki had breached the 
insurance contract by giving the false statement to the attorneys for Florence 
Pitts, as alleged, the company went forward in the performance of its obligation 
to defend, in behalf of Kakisaki and in his name, the suit which Florence Pitts 
brought against him. In doing this the company waived the breach that had oc- 
curred, as affording ground for rescinding the insurance contract, at least so far 
as the rights of Florence Pitts are concerned. 

We recommend that the judgment of the trial court, and that of the Court of 
Civil Appeals affirming same, be affirmed. 

Cureton, Chief Justice. 

The judgments of the district court and Court of Civil Appeals are both 
affirmed, as recommended by the Commission of Appeals. 
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CASUALTY. 


FLORIDA POWER & LIGHT CO. v. EMPLOYERS’ LIABILITY ASSUR. 
CORPORATION, LIMITED, OF LONDON, ENGLAND. 
Supreme Court of Florida. March 14, 1933. 
Rehearing Denied April 3, 1933. 
146 Southern Reporter 850. 
1. INSURANCE. 
Declaration in action to recover for breach of insurance contract held at fatal 
variance with policy providing for payment of liability imposed on insured by law. 
Declaration alleged that plaintiff's employee was seriously injured 
as result of an accident whereby defendant became obligated to pay under 
terms of contract of insurance in settlement of loss and injuries sustained 
by employee, and that plaintiff and defendant acting together made a settle- 
ment with employee, without any allegation that judgment had been re- 
covered against plaintiff or any other allegation to show breach of such 
contract, except as to statement that plaintiff and defendant acting to- 
gether made a settlement, which did not, however, state any cause of 
action against defendant within meaning of policy. 
(For other cases, see Insurance, Dec. Dig. § 631.) 


Certiorari to Circuit Court, Dade County; H. F. Atkinson, Paul D. Barns, 
Uly O. Thompson, and Worth W. Trammell, Judges. 

Action by the Florida Power & Light Company against the Employers’ Lia- 
bility Assurance Corporation, Limited, of London, England. Judgment for plain- 
tiff was reversed with directions by the circuit court, and plaintiff brings certorari. 

Judgment of the circuit court quashed, with directions to enter judgment in 
accordance with opinion. 

Shutts & Bowen, Joseph F. McPherson, and E. S. Quick, all of Miami, for 
petitioner. 

Blackwell & Gray, of Miami, for respondent. 

Barker, Circuit Judge. 

Florida Power & Light Company, a Florida corporation herein referred to as 
plaintiff, brought its action in the civil court of record in and for Dade county, 
Fla., to recover from the Employers’ Liability Assurance Corporation, Limited, of 
London, England, herein referred to as defendant, $2,500 with interest and cer- 
tain costs for breach of a certain contract of insurance. 

The amended declaration is in two special counts. The plaintiff also filed 
common counts but at the trial relied on the two amended special counts. The de- 
fendant demurred to these amended special counts, which demurrer was over- 
ruled. The defendant filed four pleas to these amended special counts, the fourth 
one of which was a plea of accord and satisfaction. With the issues thus made 
there was a trial before a jury which rendered a verdict for the plaintiff. Upon 
this verdict judgment was regularly entered for plaintiff with interest and costs. 

Defendant sued out writ of error to the circuit court of the Eleventh judicial 
circuit of Florida in and for Dade county and the said judgment was reversed 
with a further direction that the judgment be entered by the civil court of record 
for the defendant. 

The plaintiff in error assigned a great number of errors in the circuit court, 
but, as we view it, the circuit court reversed the judgment for two reasons as 
follows: First, special counts 1 and 2 of the amended declaration were not suffic- 
lent to state a cause of action; and, second, the defendant had proven its plea 
of accord and satisfaction and the nisi prius court should have directed a verdict 
for the defendant. 

This court, upon petition of the plaintiff, granted a certiorari to the circuit 
court of the Eleventh judicial circuit of the state of Florida in and for Dade county 
to review that judgment. 

_During the year 1926 Stanley Wyatt, an employee of the plaintiff, was injured 
while performing some of his duties. At the time of his injury the plaintiff was 
insured by the defendant and the said policy of insurance provided in substance, 
among other things that the defendant would indemnify the plaintiff (1) against 
claims resulting from the liability imposed upon plaintiff by law for damages 
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on account of injuries to its employees, (2) to pay and satisfy judgment rendered 
against plaintiff in legal proceedings defended by the defendant, and to protect 
assured aganst levy on execution issued upon same, and (3) to pay certain ex. 
penses for investigation, negotiation, and defense of certain claims. There were 
certain restrictions to these provisions , among which are: That the plaintiff could 
not voluntarily settle any claim or incur any expense except at the plaintiff's own 
cost, or enter into any negotiations for settlement or legal procedure without the 
consent of the defendant previously given in writing; and, second, subject to 
limitation of liability to the amount of $5,000. 

It appears that after Stanley Wyatt was injured plaintiff and defendant act- 
ing together settled with the said employee for his injuries by the plaintiff pay- 
ing to the said employee $7,500 and the defendant reimbursing plaintiff in the sum 
of $2,500 and the defendant paying the hospital bill of said employee of about 
$3,500. 

There was no judgment obtained or execution issued by the said Wyatt against 
the said plaintiff and nothing was done or had save and except the transaction 
above alleged. 

The first special count of the amended declaration is predicated on the theory 
that if the employee is injured while the said policy of insurance is in full force 
and effect, then under all conditions the defendant would be liable for the said 
full sum of $5,000. This is apparent from the allegations of the first count ot 
said amended declaration: “On or about the 30th day of March, 1926, one Stanley 
Wyatt, then and there an employee of the plaintiff, according to the terms of the 
said contract of insurance, was seriously injured as a result of an accident, where- 
by the defendant became obligated to pay under the terms of the said contract of 
insurance to the plaintiff in settlement of the loss and injuries sustained by the 
said employee a maximum sum of $5000,” and further that: “The plaintiff and 
defendant acting together made a settlement with said employee, Stanley Wyatt, 
for the sum of $7500.00 * * * and as part of the said settlement with said em- 
ployee, the plaintiff did pay to the said Stanley Wyatt, the said employee, on or 
about 13 day of November 1926 the sum of $7500.00. * * * Whereupon it became 
the duty of said defendant, under the terms of the said contract of insurance to 
pay to the plaintiff the sum of $5000.00 of said $7500.00 so paid to the said em- 
ployee by the plaintiff, but said defendant has paid to the plaintiff of the said sum 
of $5000.00 only the sum of $2500.00, the said payment of $2500.00 was made on 
or about 10th day of December, 1926.” 

The second special count of amended declaration is similar to the first count. 

There is a total failure to allege in this declaration that a judgment had been 
recovered against the plaintiff or any other allegation to show any breach of the 
said contract of insurance. 


[1] The plaintiff does allege in its declaration that the plaintiff and defend- 
ant “acting together” made a settlement with the said Stanley Wyatt and therefore 
was entitled to a balance of $2,500. Plaintiff claims that this allegation of “acting 
together” affords a cause of action within the terms of the policy providing for 
payment of a liability imposed upon plaintiff by law, but we fail to see that “acting 
together” states any such cause of action against the defendant. We think there 
is a fatal variance between the allegations of the declaration and the insuarnce 
policy sued on, and the demurrer should have been sustained. See State vy. Sea- 
board Air Line Railway, 56 Fla. 670, 47 So. 986, 989, where this court, speaking 
through Judge Shackleford, says: “ ‘Where the allegations of a declaration con- 
taining only one count are repugnant to and inconsistent with each other, such 
allegations neutralize each other, and the declaration will be held bad on de- 
murrer.’ A like result must necessarily follow if the allegations or statements con- 
tained in the cause of action, which is made a part of the declaration by apt 


words. * * * are repugnant to and inconsistent with the allegations in the de- 
claration.” 


As to the plea of accord and satisfaction, the evidence shows to our mind that 
this plea was fuily sustained) by the defendant. The evidence shows that the 
plaintiff paid to Stanley Wyatt $7,500, and the defendant paid to the plaintiff 
2,500, and this payment was made by check. The said check with its indorsement 
thereon reads as follows: 
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“The Employers’ Liability Assurance 
Corporation, Limited 
“$2500.00 December 10th, 1926 

“On demand pay to the order of Florida Power and Light Company Twenty- 
five Hundred and no/100 dollars in claim of Stanley Wyatt vs. Florida Power & 
Light Company EC-7573-Agreed contribution for making settlement with Stanley 
Wyatt for injury sustained March 30, 1926. * * * 

“Value received and charge the same to account of to the Employers’ Liability 
Assurance Corporation, Ltd. 

“W. E. Vaughan 

“605 Grant Bldg., 
“Atlanta, Ga. 
“J. C. Bowie” 

“For deposit to the credit of Florida Power & Light Company by L. B. Hicks, 
General Office Cashier.” 

In acknowledging receipt of this check the piaintiff’s agent, in charge of the 
transaction for plaintiff, wrote defendant as follows: “I thank you for the draft 
in the amount of $2500 in payment of your share of the Stanley Wyatt claim.” 

[2] The plaintiff accepted this check in full satisfaction of the claim. If the 
plaintiff had thought it was entitled to more money that $2,500, it certainly would 
have protested at the time that amount was tendered to it. This evidence with 
other evidence of “acting together” of the parties shows accord and satisfaction, 
and the request of the defendant for a directed verdict in its behalf should have 
been granted. Bryan, Keefe & Co. v. Howell, 92 Fla. 295, 109 So. 593; Meyers 
vy. Acme Homestead Ass’n, 18 La. App. 697, 138 So. 443. 

“Sum tendered by debtor, on condition it is accepted in full settlement of 
claim, constitutes ‘accord and satisfaction, whether claim is liquidated or unliqui- 
dated.” May Bros. v. Doggett, 155 Miss. 849, 124 So. 476. 

“Where debtor gave creditor’s agent check in settlement of disputed claim and 
creditor cashed check, there was accord and satisfaction.” Phillips v. St. Paul 
Fire & Marine Ins. Co., 156 Miss. 41, 125 So. 705. 

“Brakeman’s acceptance of checks, bearing notation ‘in full for services rend- 
ered, constituted accord and satisfaction, precluding recovery of difference be- 
tween such checks and rate of compensation under working agreement.” Yazoo 
& M. V. R. Co. v. Sideboard, 161 Miss. 4, 133 So. 669. 

It is our opinion that the judgment of the circuit court setting aside the judg- 
ment and verdict of the civil court of record should have directed the trial court 
to sustain defendant’s demurrer to the first and second special counts of plaintiff's 
amended declaration, and that that part of the circuit court’s judgment directing 
the trial court to enter judgment for defendant is not according to law. 

We are of the opinion that the judgment of the circuit court should be quashed 
and that the circuit court enter such new judgment as may be according to law 
and justice and not in conflict with what we have decided. Ulsch v. Mountain 
City Mill Company, 103 Fla. 932, 138 So. 483, 140 So. 218; State ex rel. Ulsch v. 
Gibhs, Judge (Fla.) 143 So. 772. 

The judgment of the circuit court is quashed. 

Davis, C. ]., and Whitfield and Buford, JJ., concur. 


CARLES v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, First Department. March 24, 1933. 


263 New York Supplement 29. 
INSURANCE. 

Burden was on plaintiff, suing insolvent building owner’s liability insurer, 
both of pleading and proving that elevator at time of accident was being operated 
by person of legal age, notwithstanding complaint did not allege operator was 
over legal age and that answer set up defense that operator was below legal age 
(Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


Appeal from Supreme Court, New York County. 
__ Action by George Carles against the Travelers’ Insurance Company. From a 
judgment for plaintiff on a verdict after a trial at Trial Term, and from an or- 
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der denying defendant’s motion for judgment on the pleadings dismissing the 
complaint on the ground that it appears on the face of the complaint that it 
does not state facts sufficient to constitute a cause of action, defendant appeals, 

Reversed, and new trial granted, with leave to plaintiff to plead anew, in 
conformity with opinion. 


Argyied before Finch, P. J., and Merrell, O'Malley, Sherman, and Townley, 


William J. Moran, of New York City (Louis P. Galli, of New York City, of 
counsel; William J. Moran, of New York City, on the brief), for appellant. 
Harry Simon, of New York City (B. H. Arnold, of New York City, of coun- 


sel; Harry Simon and J. M. Cohen, both of New York City, on the brief), for 
respondent. 


James O’MAattey, Justice. 


In the appeals from the judgment in favor of the plaintiff and from the or- 
der denying defendant’s motion for judgment on the pleadings, there is presented 
a single question. In this action on an insurance policy brought under the pro- 
visions of section 109, Insurance Law, is the burden upon plaintiff to prove that 
the operator of an elevator was of legal age, or is it incumbent upon the defend- 
ant carrier to disprove such fact? 

The complaint sets forth facts showing that plaintiff prior to the commence- 
ment of the action had obtained a judgment for personal injuries sustained 
through the alleged negligent operation of a passenger elevator. The judgment 
was against the corporate owner of premises which owned and controlled the 
elevator. Execution issued on such judgment has been returned wholly un- 
satisfied by reason of insolvency. 

The complaint shows that at the time of the accident there was in full force 
and effect a policy of insurance issued by the defendant to the owner of the 
premises, whereby the defendant herein agreed to indemnify the insured against 
loss for liability imposed by law for bodily injuries sustained by reason of the 
ownership, care, operation, or use of the elevator in question for a sum not ex- 
ceeding $5,000, together with all costs taxed and interest accruing after entry of 
judgment. 

The policy of insurance was attached to and made part of the complaint. 
The main body of such policy contained the following provision: “V. This agree- 
ment shall apply to such injuries sustained by any person or persons except those 
employed by the Assured or to whom the Assured may be held liable under any 
Workmen’s Compensation Law, scheme or plan. This agreement shall not apply 
to any such injuries caused by any elevator while in charge of any person under 
the age fixed by law for elevator attendants or if there is no legal age limit, un- 
der the age of fifteen years.” 

The complaint did not allege that the injuries were caused by the elevator 
while in charge of a person over the age fixed by law. The answer pleaded by 
way of defense that at the time of plaintiff’s injury, the elevator in question was 
in charge of a person under the age prescribed by law. 

Upon the trial an issue arose as to who actually was operating the elevator 
at the time of the accident. The defendant maintained that such operation was 
in the charge of a white boy named Gates, who was called as a witness and who, 
it was shown, was at the time of the accident under the age of sixteen years, 
the age prescribed by law. The plaintiff maintained that the elevator at the time 
in question was in charge of one of two colored men, neither of whom was called 
as a witness. Nor does the record show the age of either. 


At the close of the plaintiff's case the defendant moved to dismiss on the 
ground that plaintiff had failed to make out a cause of action. The motion was 
distinctly predicated upon the absence of proof on plaintiff’s part that the ele- 
vator was being operated by a person of legal age. This motion was denied, as 
it was again at the close of the entire case, when renewed. 

The sole issue submitted to the jury was whether Gates or one of the colored 
men was operating the elevator at the time of the accident. It stands conceded, 
of course, that plaintiff has no greater rights against this defendant carrier than 
had the insured, the judgment debtor in the action for negligence. Coleman v. 
New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443. 
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We are of opinion that under the policy as here found the burden was upon 
this plaintiff both of pleading and of proving that the elevator at the time of 
the accident was being operated by a person of legal age. As was stated in an 
analogous situation, Lavine v. Indemnity Ins. Co. of North America, 260 N. Y. 
399-410, 183 N. E. 897, 900: “The burden of proof rested upon the plaintiff to 
establish that the policy covered. That burden was not shifted to the defend- 
ant, because of an affirmative allegation in the answer to the effect that the 
policy did not insure against the accident in question. The denials in the ans- 
wer raised an issue as to whether the accident came within the indemnity cover- 
age provided in the policy. That was the issue, and not whether liability did 
not exist under the policy because the accident fell under some provision of the 
policy relieving the defendant from liability.” 

Here, the provision above quoted, found in the main body of the policy dis- 
tinctly related to coverage. It was not one of the conditions listed in the policy 
exculpating the defendant from liability. It distinctly provided that the agree- 
ment did not apply to injuries caused by any elevator while in charge of any per- 
son under the age fixed by law. To show that the policy did cover the situation, 
it was incumbent, in our opinion, upon the plaintiff to allege and prove that the 
injuries were caused by an elevator in charge of a person over the age fixed by 
law. 

The judgment and order appealed from, therefore, must be reversed and a 
new trial granted with costs to the appellant to abide the event, but with leave 
to the plaintiff to plead anew in conformity with this opinion. The case, after 
joinder of issue, if such there be, may be restored to the trial calendar in the 
usual manner following the reversal of a judgment and the granting of a new 
trial. 

Judgment and order reversed, and a new trial granted with costs to the ap- 
pellant to abide the event, but with leave to plaintiff to plead anew in conform- 
ity with opinion. Settle order on notice. All concur. 


FLEISCHER v. MARYLAND CASUALTY CO. 
Superior Court of Pennsylvania. March 3, 1933. 
164 Atlantic Reporter 824. 


2. INSURANCE. 

Where burglary insurance covered property owned by assured or any per- 
manent member of household who did not pay board or rent, assured could main- 
tain suit for diamond brooch and linen owned exclusively by his wife. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Municipal Court, Philadelphia County; Leopold C. Glass, Judge. 

Suit by Walter A. Fleischer against the Maryland Casualty Company. From 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Louis Wagner, Thomas J. Clary, and Richard A. Smith, all of Philadelphia, 
for appellant. 

Raymond A. White, Jr., Maurice W. Sloan, and Sloan, White & Sloan, all of 
Philadelphia, for appellee. 

CUNNINGHAM, Judge. 

On November 26, 1930, a blanket coverage insurance policy, issued by the 
defendant company to indemnify the plaintiff “for all loss by burglary, robbery, 
theft or larceny, of any property insured [thereunder] from within the premises 
occupied by the assured, * * * committed by * * * any person whose prop- 
erty [was] not covered [thereby],” was, admittedly, in full force and effect. 

_Ina suit upon this policy, tried in the court below by a judge sitting without 

a jury, plaintiff's alleged cause of action was that, upon the date mentioned, it 
was discovered a brooch, made of twenty-four diamonds set in a circle of platinum, 
and also certain pieces of linen, had been stolen by persons unknown from the 
residence occupied by plaintiff and his wife. Prompt notice was given to, and 
proof of loss filed with, the defendant insurance company; negotiations for a 
settlement failed and suit was instituted May 7, 1931. 

Plaintiff contended the “actual cash value” of the brooch was $1,200 and of 
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the linens $28, but offered, in his statement, to accept $1,180 for one and $20 for 
the other. The testimony, covering tightly printed pages, was directed toward es- 
tablishing the respective contentions of the parties relative to the value of the 
brooch at the time of its disappearance. 

The trial judge, Glass, J., found for the plaintiff in the amount of $1,030.94, 
$925 as the value of the brooch, $20 for the linens, and interest in the sum of 
$85.94. Defendant’s motions for a new trial and for judgment n. o. v. were denied, 
and this appeal from the judgment on the finding followed. 

One of the questions involved, as stated by counsel for appellant, is that the 
finding as to value “lacks satisfactory evidence.” 

[1] Detailed discussion of this branch of the case is unnecessary. Upon ex- 
amination of the testimony, we find competent evidence from which a trier of 
facts could reasonably and logically find that the value of this brooch was $4735, ‘or 
$925, or $1,100, depending upon his view of the weight of the evidence and the 
credibility of the witnesses. There was no dispute about the value of the linens. 
As there was competent evidence to support the finding, it has the force of a 
verdict, and we should not disturb it, although we might have reached a different 
conclusion from the testimony. 

The other question involved upon this appeal arises out of the contention of 
appellant that there was neither “proof of loss within the policy coverage” nor of 
“loss by the plaintiff.” 

[2] As to loss by plaintiff, there is no difficulty; there was evidence that the 
brooch belonged to his wife, but any question of ownership as between them is 
of no importance. The policy covered, inter alia, “property owned by the assured 
or by any permanent member of the household of the assured who does not pay 
board or rent.” Granting that the brooch and linens were owned exclusively by 
plaintiff’s wife, the suit was properly brought. 

The main question for consideration and disposition is whether, under all the 
circumstances appearing from this record, counsel for appellee was required to 
adduce evidence that the loss was occasioned by burglary, robbery, theft, or 
larceny. In the fifth paragraph of his statement, appellee averred the articles were 
“stolen” from his residence; in the corresponding paragraph of its affidavit of 
defense, appellant denied they had been stolen and alleged appellee’s wife had 
“misplaced” them. The only testimony relative to the disappearance of the articles 
was that of Mrs. Florence K. Fleischer, and reads: 

“OQ. When was the last you had seen it [the brooch]? A. The last I saw 
of my pin was on the third of November, 1930. 

“Q. When did you finally miss it? A.I missed it the day before Thanks- 
giving. I think it was the 26th of November, whatever day that was before 
Thanksgiving.” 

If these averments of the pleadings and this testimony were all the record 
disclosed, the judgment could not be sustained. But they are not all. At the con- 
clusion of the evidence, this colloquy occurred between the trial judge and counsel 
for the parties. 

“The Court: There is no serious question here as to the liability? 

“Mr. White: [counsel for appellee] No, there is no question. as to the lia- 
bility. There is only a question of how much. 

“The Court: All right, so that we will understand. There is a $20 item? 

“Mr. White: $20 is admitted as the cost of the linens.” 

Counsel for appellee submitted a calculation. Mr. Smith, counsel for appei- 
lant, presented two points for findings; the first asked for a finding in favor ot! 
appellant, and the second was to the effect that any finding for appellee could not 
exceed $500. Both were refused. : 

The trial judge then announced his finding in favor of the appellee for 
$1,030.94. 

Up to this point, Mr. Smith had not indicated in any way that he disagreed 
with the above-quoted answers of Mr. White to the interrogations addressed by 
the trial judge to both attorneys . 

But, after the finding had been entered against him, Mr. Smith said: “Of 
course, I am not agreeing to any statement made by counsel. I move that the 
notes of testimony be transcribed.” Counsel for appellee makes this statement in 
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his brief: “At the trial of the case no question was raised as to the liability of 
the defendant company under the policy. The attorney for the appellee specifically 
states that he asked the attorney for the appellant if there was any question as to 
the burglary or loss of the pin and it was stated by the attorney for the appellant 
that the only question in dispute was the amount for which a finding was to be 
made.” 

In his opinion refusing appellant’s motions, the trial judge thus stated his 
view of the matter: 

“At the trial no question was raised as to the liability of the defendant com- 
pany under the policy, nor as to the ownership of the brooch; and it was under- 
stood during the entire course of the trial that the only matter in dispute was 
the amount for which a finding was to be made. * * * So as to remove any 
doubt as to the theory upon which the case was tried, the trial judge made in- 
quiry of counsel as to whether or not the liability of the defendant company was 
being questioned by the defendant. Counsel for the plaintiff, in the presence and 
hearing of counsel for the defendant, stated that there was no question of liability 
raised, that the only question was as to the amount, to which no answer was made 
by counsel for the defendant. An offer to pay a lesser sum than that for which 
the court eventually found was made by counsel for the defendant during the 
course of the trial. * * * The defendant filed motions for a new trial and for 
judgment n. o. v. In the brief filed by him, counsel for the defendant for the first 
time raises the question as to the proof of the theft and the ownership of the 
brooch. * * = 

“In addition thereto, there was testimony that immediately after the theft or 
loss in question, proofs of loss were filed with the defendant company, which ac- 
cepted the same, and that it issued its check for $1,220, representing the value of 
the linens, which was $20, and the brooch, $1,200; but because of the misspelling 
of the name of the plaintiff, the check was not delivered; that thereafter, the 
question of the correctness of the figures being questioned, the check was not 
delivered, but was withdrawn; that an offer of $500 for the pin, plus $20 for the 
linens, was then made by the defendant company, who were willing to issue a 
check in settlement of the claim.” 

[3] We do not attach as much significance to the matters mentioned in the 
last-preceding paragraph as did the court below. Tht check for $1,220 was with- 
drawn because appellant obtained additional information with respect to the value 
of the brooch, and the offer of $520, prior to trial, was in the nature of an offer 
to compromise, which, as a general rule, should not be treated as an admission 
of liability. 

But there are other matters, in connection with the pleadings and the occur- 
rences at the trial, which leads this court to the conclusion that the present con- 
tention of counsel for appellant upon this branch of the case is largely an after- 
thought and without merit. 

In reply to the ninth paragraph of the statement, in which appellee averred 
his willingness to accept $1,200 as the value of the brooch and linens, appellant, 
in its affidavit of defense, said: “This defendant is willing to either pay the sum 
of $500 to the assured or to the owner of said brooch or to pay the sum of $500 
to J. E. Caldwell & Company [the manufacturers of the brooch] for the replace- 
ment of a diamond brooch, an exact duplicate of the one stolen or misplaced.” 

Moreover, Norman V. Mayall, an investigator of burglary claims for appel- 
lant, testifying in its behalf, said: 

“A. It was sometime either the latter part of February or March in 731, that 
I told Mr. Fleischer I would pay him $500 for the pin, plus $20 for certain wear- 
ing apparel which was missing, and was willing at that time to issue a check for 
$520 in settlement of the claim. * * * 

“Q. What then was your suggestion as to another pin? A. What Mrs. 

Fleischer said? 
“Q. No. What was your suggestion? What did you say you would do in 
reply? A. At that time I told her I was very sorry, but the pin was valued at 
$475 by Caldwell’s, who made the pin, and that was all we could pay. Caldwell’s 
at the time were willing to duplicate the pin from their specifications for $500 
and that was our figure. 
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“Q. You were willing to do that also? <A. Absolutely.” 

[4] If counsel for appellant, in spite of this admission and offer in the aff- 
davit and of the testimony thus elicited by him, intended to put appellee to proof 
that the property had been stolen, we think the proper performance of his duty, 
as an officer of the court, required him to say so, when directly interrogated upon 
this precise point by the trial judge. 

Announcement by him, at that time, that he did not agree with Mr. White's 
statement to the effect that the only matter in issue was the extent of appellant's 
liability, would have afforded an opportunity to the trial judge to reopen the case 
and permit counsel for appellee to introduce evidence of burglary or theft. 

The trial of a case in a court of justice is not a game in which one of the 
players may be permitted to mislead the court and his opponent, either by direct 
misrepresentation of his position or indirectly by remaining silent when it becomes 
his duty to speak, take the chance of a favorable verdict or finding, and, when 
disappointed with the result, raise and insist upon a contention which places his 
opponent at a disadvantage he might have avoided. 

[5] Upon consideration of the affidavit of defense as a whole, and particularly 
the eighth and ninth paragraphs, in each of which appellant specifically offered 
to pay the owner of the brooch $500 for its loss, we are of opinion that the only 
issue upon which appellant sought a trial was whether the value of the articles 
at the time of their disappearance exceeded $520. 

It had a fair trial upon that question, and is not now entitled to have any of 
_ its assignments of error sustained. 

Judgment affirmed. 





